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DELEGATED REPORT - DA.2019.1185 

SUMMARY 
 

Proposal: 
Quarry Remediation/Rehabilitation - Environmental 

Protection Works 

Address: 791 Hoskinstown Road BUNGENDORE  NSW  2621 

Property description: 
Lot 39 DP 754893, Lot 40 DP 754893, Lot 41 DP 

754893, Lot 47 DP 754893 & Lot 38 DP 754893 

Applicant: Canberra Sand and Gravel Pty LTD 

Owner: Canberra Sand and Gravel Pty LTD 

Date of lodgement: 16/09/2019 

Notification period: 27/11/2019 to 11/12/2019 

Submissions received: 7 (6 against and 1 in support) 

Assessment officer: Patrick Williams 

Estimated cost of works: $50,000.00 

Zoning: RU1 
Heritage: N/A 
Flood affected: NO 
Bushfire prone: YES 
Recommendation of officer: APPROVAL 
 

EXECUTIVE SUMMARY 
 

The application seeks approval to remediate an old Clay Quarry (Environmental Protection Works) 
to replenish the property to support agricultural/grazing ventures. The remediation is proposed to 
import 222,750m³ (compacted) of certified Virgin Excavated Natural Material (VENM) and certified 
Excavated Natural Material (ENM) from surrounding areas (including Canberra) to fill affected 
areas. 
 

The approach demonstrates a "whole of life" approach to extractive industry, with VENM (quarry 
product) being extracted in from the site in the 1970’s-1990’s to support brick manufacturing in 
Queanbeyan for construction of the Canberra region. Now similar material (VENM/ENM) will be 
imported from construction sites within the region (Queanbeyan and Canberra) being returned for 
rehabilitation.   

 

The application was originally notified from 30 October 2019 to 13 November 2019. However an 
admin issue resulted in an error of the scope notified, requiring re-notification dated 27 November 
to 11 December 2019. The total notification period resulted in seven (7) submissions raising 
concerns around increased truck movements, the activity being a waste facility, impacts to the 
railway/potential Rail Trail development, noise, dust, impacts to drainage lines, continued 
compliance and rural amenity. Each matter discussed in detail below.   
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The application is considered consistent with the objectives of the zone and is correctly defined as 
Environmental Protection Works (land remediation). The development will have strict conditions to 
ensure the operation and environmental management of the site are in accordance with Protection 
of the Environment Operations Act 1997 to mitigate impacts as listed above. Additionally, this 
approval allows Council to manage the import of fill to the site and will potentially reduce the 
current illegal dumping of fill in the LGA.    

 
The application is recommended for a time limited approval with conditions and a Contingency 
Bond to the value of $50,000 (Estimated Cost of Works). The consent will lapse after 334,125 
tonnes (equating to 222,750 cubic metres = 1.5t/compacted m³) of Virgin Extracted Natural 
Material (VENM) and Extracted Natural Material (ENM) fill has been imported to the development, 
or five (5) years after the date of the Consent commencement, whichever comes first. 
 
BACKGROUND 

The lots are original portions with the currently disused Bungendore-Captians Flat railway line 
running north to south. 

The property was subject to an extractive industry approval in 1965 under a license arrangement 
and formally approved in 1969 under D74/1969 for the extraction of clay and shale material to be 
used for brick manufactoring in line with the construction of the Canberra region (manufactured in 
Queanbeyan). The quarry ceased operation roughly around 1993 with minor remediation works 
completed. 

 

Figure 1: Photo from late 80’s early 90’s. 



9.1 DA.2019.1185 - Quarry Remediation/Rehabilitation and Environmental Protection Works - 791 Hoskinstown Road, 
Bungendore 

Attachment 1 - Section 4.15 Matters for Consideration - DA.2019.1185 - Rehabilitation Works - 791 Hoskinstown Road, 
BUNGENDORE (Continued) 

4 

The property was later purchased by a different owner and a dwelling, sheds and barn were 
approved on Lot 47 under applications 2002/CA-00282 & 2002/CA-00312. 

No other approvals on the site.  

DESCRIPTION OF THE SITE AND LOCALITY 

The subject site is legally described as Lot 388 DP 754893, Lot 39 DP 754893, Lot 40 DP 754893, 
Lot 41 DP 754893 & Lot 47 DP 754893 and is commonly known as 791 Hoskinstown Road 
BUNGENDORE. The site is located on the east side of Hoskinstown Road and has a combined 
area of 78.14Ha.   
 
The site is made up of five lots resulting in an irregular shape with a 0-5 degree slope from south to 
north towards the drainage lines. The site contains heavily modified vegetation resulting from the 
previous clay quarry use, with scattered woodland creating a visual buffer on the west and south of 
the property.  
 
Existing development on the site comprises of a dwelling, sheds ad other associated structuers all 
located on Lot 47 (The house Lot). Vehicular access is provided to the site via an existing driveway 
from Hoskinstown Road, which is also a registered ROW which benefits neighbouring Lot 2 DP 
525323. 
 
Existing development within the locality consists of reasonable sized holdings averaging roughly 
80Ha is size with single dwellings and agricultural venture such as cattle grazing and minor pasture 
activities. 
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Figure 2: Locality plan  
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Figure 3: Proposed remediation areas 

 
Figure 4: Cell 1 – North-western Aspect 
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Figure 5: Cell 2A and 2B- Eastern aspect 
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Figure 6: Cell 3-south-eastern aspect. 
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PROPERTY BURDENS AND CONSTRAINTS  
 
The site contains a rail corridor that houses the Bungendore to Captains flat railway line, which is 
currently not in use. Additionally, there is a Right-of-Way (ROW) through the property benefiting 
the neighbouring Lot 2 DP 525323. 

 

Figure 7: DP snip showing location of the railway line and ROW. 
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DESCRIPTION OF THE PROPOSED DEVELOPMENT  

The application seeks Council approval for the Land Remediation of a former Clay quarry. 
 
The specific elements of the proposal are: 

 The intent of the development is to remediate the land similar to the original form and 
create land suitable for a small scale grazing property. 
The remediation is proposing to import certified Virgin Excavated Natural Material (VENM) 
and certified Excavated Natural Material (ENM) from the surrounding area used to ‘fill’ the 
affected areas which are boarded by batters.    

 
 The remediation will be staged and in 5 areas (called Cells) with a predicted total capacity 

of 222,750m³ compacted:  
o Cell 1A = 126,750m³ 
o Cell 1B = 3,800m³ 
o Cell 2A = 16,900m³ 
o Cell 2B = 14,700m³ 
o Cell 3 = 60,600m³ 

 Expected average truck movements for delivery of fill will be 8-10 truck per weekday 
(roughly 300t= 200m³ of loose material a day), with occasional peak periods reaching a 
maximum of 45-50 truck movements a day (roughly 1500t= 1000m³ of loose material a 
day). 

 The remediation works will require plant on site to work the earth, including bulldozer, 
loader, roller and excavator in addition to the delivery trucks (to be Truck and Dogs).   

 Proposed works to be between 7am and 5pm weekdays only. 
 

CONSENT AUTHORITY 
In accordance with the Environmental Planning and Assessment Act 1979 (EP&A Act) the 
proposal is considered to be local development and Council is the Consent Authority. 
SECTION 4.10 DESIGNATED DEVELOPMENT – EP&A Act, 1979 
The proposal is not designated development. 

SECTION 4.47 INTEGRATED DEVELOPMENT – EP&A Act, 1979 
The proposal is not integrated development. 

 
REFERRALS 
INTERNAL REFERRALS 

Engineering Comments 
Council’s Development Engineer has commented on the proposal as follows: 
 
Proposal: 
 
Average annual Virgin Excavated Natural Material (VENM) and Excavated Natural Material (ENM) 
imported fill volume would be 66,825t/year over five (5) years with a possible maximum annual 
imported fill of 111,375t/year over three (3) years for the required total imported fill of 334,125t 
(222,750m3 compacted).  The average importation rate using 32 tonne trucks would equate to 8-
10 truck average movements per day for a daily average deliver of 300t of VENM and ENM, and 
up to a maximum of 45-50 truck movements per day for a daily maximum of 1,500t of VENM and 
ENM.   
It is anticipated that sufficient resource exists to facilitate rehabilitation of the decommissioned clay 
quarry for five years. 
 
  



9.1 DA.2019.1185 - Quarry Remediation/Rehabilitation and Environmental Protection Works - 791 Hoskinstown Road, 
Bungendore 

Attachment 1 - Section 4.15 Matters for Consideration - DA.2019.1185 - Rehabilitation Works - 791 Hoskinstown Road, 
BUNGENDORE (Continued) 

11 

The imported VENM and ENM fill material will transported from Canberra, Queanbeyan and 
surrounds via Kings Highway, Trucking Yard Lane and finally Hoskinstown Road. Imported VENM 
and ENM from other sites may occur but on an irregular and uncertain basis. Based on the 
estimated annual average tonnage of the proposal it is anticipated that an average of 8-10 haul 
trucks would enter the site per day with a possible maximum of 45-50 haul trucks estimated on the 
maximum tonnage (using 32t trucks). 
 
 
Storm Water:  
 
Stormwater runoff to be managed and maintained throughout the development and will be 
extended downstream to a location(s) where run off can be disposed of without detrimental 
impacts from flooding (of properties or roads), scouring of surfaces, or undue nuisance or hazard. 
Health has provided appropriate conditions to ensure the adequate standards/quality of water to be 
discharged into surrounding drainage lines/creeks.  
 
Traffic: 
 
Hoskinstown Road (from Trucking Yard Lane to Briars Sharrow Road had a traffic count up to 573 
vehicles per day in February 2006.  The decommissioned Clay Quarry entry is currently located off 
Hoskinstown Road within a right-of-way over Part Lots 41, 40 and 39 DP 754893 (Canberra Sand 
and Gravel) and Lot 1 DP 110580 (Transport for NSW).  The Hoskinstown Road regulatory speed 
zone at this location is posted at 100km/h.  At this location, Hoskinstown Road has excellent sight 
distance in both directions and will require some vegetation clearing.   
 
There are sections of Hoskinstown Road where the bitumen wearing course width is 5.8m which 
flags a number of concerns; 

i) Road safety for current users with the increase of truck movements, in particular 
overtaking and passing will be tight where the road surface is 5.8m wide.  Condition to 
restrict times for truck movement and implement a code of conduct. 
 

ii) Preservation of Council road assets, specifically with pavement integrity and bitumen 
wearing course edge breaks.  Contributions for haulage route maintenance on a $/t/km 
rate over the lifecycle of the decommissioned quarry rehabilitation. 
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Hoskinstown Road Bridge: 
 
The concrete bridge on Hoskinstown Road is to the standard of T44 design loading and more than 
adequate to accommodate the haulage traffic volume. 
  

 
 
 
 
The development engineer has no objection to the proposal subject to the conditions of consent 
which will require adequate contributions to cover road maintenance and possible upgrades along 
Hoskinstown road and constructed/maintain an adequate access and internal road for the 
development. 
 
Health Comments 
Council’s Health Officer has no objection to the development subject to the following: 

1. Conditions requiring a detailed Environmental Management Plan are to be supplied to 
Council for approval prior to commencing works.  This plan is to detail (at a minimum): 

i. How the sediment retention ponds are to be managed. 
ii. A response plan that requires any breaches of the environmental management plan to be 

reported to Council’s Environmental Health Team as soon as reasonably possible. 
iii. Erosion and sediment controls and maintenance. 
iv. Stockpile detail. 
v. Dust suppression. 
vi. Noise mitigation. 
vii. A complaints management system for handling enquiries regarding operations at the 

quarry from the community 
This plan can then be used as a continued compliance/management document to ensure 
minimal impacts to surrounding lots, drainage lines and the environment. 
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2. The disused quarry has the potential to have areas of the site which may have been 
contaminated by virtue of its previous use.  As such a preliminary site assessment should be 
carried out to determine whether any such areas of environmental concern exist and if so 
whether it is necessary to specifically remediate those areas prior to fill be imported onto the 
site.  As such a condition similar to the following should be imposed.  Prior to the 
commencement of work the applicant will need to submit a Preliminary Site Investigation 
(PSI) prepared by a suitable qualified environmental consultant in accordance with the NSW 
EPA’s Guidelines for Consultants Reporting on Contaminated Sites.  Any recommendations 
of that report requiring further studies or remediation are to be carried out prior to the 
commencement of work or as otherwise agreed to by Council. 

3. Prior to the return of the Remediation Bond a Validation Report from a suitably qualified 
environmental consultant is to be provided confirming that the site has been rehabilitated  and 
is suitable for its proposed use as for extensive agriculture.  Any conditions or limitations as 
to future use must be stated in the validation report.   

 
EXTERNAL REFERRALS 

Transport for NSW (John Holland Rail) 
The development is located around the former Bungendore-Captains Flat Rail line which is 
Railcorp land. As per the Infrastructure SEPP, the application was referred to John Holland Rail 
(JHR) who are the party responsible for reviewing impacts to railway land in the LGA.  
 
JHR provided advice dated 10 December 2019 which provided no objections to the development 
subject to the imposition of certain conditions being: 
 

- Prior to construction, supplying a Risk Assessment/Management Plan and detailed Safe 
Work Method Statements to JHR. 

- No works within the Rail Corridor. 
- Stormwater is not to be discharged into the Rail Corridor. 
- Applicant to provide JHR information in regards to the suitability of the current level 

crossings on Hoskinstown road. 
- Any works within the Rail Corridor require separate consent from John Holland Rail on 

behalf of RailCorp. 
- The Rail Corridor shall be fenced along the boundary and maintained during the 

development. 
-  
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Natural Resource Access Regulator (NRAR) 
 
The property/old quarry has had past complaints and compliance action towards impacts to 
drainage lines on adjoining properties given no formal remediation was undertaken. To ensure 
these works would be compliant and provide minimal impact to the 1st/2nd order streams 
(catchment for Halfway Creek) on site the application was concurrently referred to NRAR for 
comment.  
 
Correspondence was received on 30 October 2019 which provided no objection to the 
development and required no approval from NRAR as the areas for remediation are “located within 
the previously disturbed area, and contained within a bunded area, as such will not require 
approval”.  
 
NSW Crown Land 
 
Crown Roads are located in and around the subject development area and required referral to 
NSW Crown to ensure an impacts (physical and legal) are addressed. 
 
Correspondence was received on 10 December 2019 which provided no objection to the 
development and flags that the Crown Roads within the development can be closed and 
purchased if the applicant wishes. This advice has been verbally forwarded to the applicant as it 
has no role in this assessment.    
 
WaterNSW 
 
WaterNSW was provided a referral in error. However, correspondence was received dated 28 
October 2019 providing to objection to the development as the subject site is located outside the 
Sydney Drinking Water Catchment area and not within proximity to warrant assessment. 
 
 
CONSIDERATION OF THREATENED SPECIES  
 
Council is required under Section 4.15 of the Environmental Planning and Assessment Act 1979 to 
make an assessment of whether the proposed development will have a significant impact on any 
threatened species, populations, or ecological communities, or their habitats.  Such threatened 
species in NSW may be protected under the NSW Biodiversity Conservation Act 2016 or under the 
Commonwealth Environment Protection and Biodiversity Conservation Act 1999 (EPBC Act).  The 
assessment process under the EPBC Act can occur outside the NSW planning system and 
requires input from the Federal Department of Environment.  Any EPBC Act requirements 
associated with this proposal are discussed later in this section.    
 
Section 7.3 of the Biodiversity Conservation Act 2016 sets out what must be considered in 
determining whether a proposed development will have a significant impact.  Section 7.3 
requires the consideration of the following: 
 
 any assessment guidelines applicable to the species, population, or ecological communities, or 

their habitats, and  
 the application of the ‘seven-part test’ described in the Section. 
 
The site is predicted to contain modified vegetation with small areas of Inland scribbly gum under 
Council’s predictive native vegetation mapping.  
 
An inspection of the site noted that it was heavily modified from the previous clay quarry use. 
There areas of woodland vegetation towards the southern portion of the property and a single 
yellowbox located nearly in the centre of the site. 
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The flora and fauna statement from Eco logical Australia Dated 14 August 2019 provides the 
results of an assessment of the site. The vegetation within the subject site is typically represented 
by Plantago coronopus, Vittadinia muelleri (Fuzzweed), Vittadinia cuneata (Fuzzweed), 
Bothricochloa macra (Red Grass), Acaena ovina (Sheep's Burr), Plantago lanceolata (Plantain), 
Nassella trichotoma (Serrated Tussock), Centaurium erythraea (Common Centaury), Hypochaeris 
radicata (Catsear), Eragrostis curvula (African Love Grass), Acetosella vulgare (Sheep's Sorrel), 
Rosa rubiginosa (Briar Rose), Phalaris aquatica (Phalaris), Panicum effusum (Hairy Panic) and 
Hirschfeldia incana (Buchan Weed). Towards the south of the site contains a mixture of exotic 
species, disturbance tolerant native grasses and forbs, and regrowth Acacia. The subject site is 
surrounded by land also subject to high levels of disturbance (predominantly agricultural grazing), 
with some areas of remnant vegetation, likely representing PCT 1334 (Yellow Box grassy 
woodland of the northern Monaro and Upper Shoalhaven area, South Eastern Highlands 
Bioregion). The less disturbed area not part of the remediation are considered low value yellow box 
grassy woodland (PCT 1334) 
 
The results from Eco Logical conclude that the areas proposed for remediation are classed 
Category 1 vegetation under the Biodiversity Conservation Act, which is exempt from the BDAR 
threshold assessments and does not requiring offsetting under the BAM or the BOS.    
 
Furthermore, considering the highly degraded nature of the site and lack of significant fauna 
habitat features such as hollow-bearing trees, partially embedded rock, fallen logs, litter, and intact 
vegetation, the subject does not represent important habitat for threatened species. Therefore, 
significant impacts on matters listed under the BC Act, such as threatened flora and fauna, will not 
occur as a result of the proposed rehabilitation of the Quarry. 
 
It is noted that two Diamond Firetails (Stagonopleura guttata), listed as Vulnerable under the BC 
Act were observed flying to the south of Plot 2 (outside of the subject site) during the field survey. 
The Diamond Firetails nest in shrubby understorey, or up higher in the canopy. No breeding habitat 
or nest were observed within the subject site. However, these birds are likely inhabiting the 
woodland (PCT 1334) to the south of the site and venturing into the subject site to forage. 
The rehabilitation plans are not considered to have a significant impact on these species as 
important breeding habitat is not present within the subject site, suitable foraging habitat is 
abundant in the landscape and the activities would not fragment potential habitat. Furthermore, the 
rehabilitation plans are likely to create habitat preferred by the species for foraging (species feeds 
on the ground). Therefore, the proposed activities are unlikely to lead to an extinction of a local 
population of this species in the long-term. 
 
 
SECTION 4.14 CONSULTATION AND DEVELOPMENT CONSENT – CERTAIN 
BUSHFIRE PRONE LAND – EP&A ACT, 1979 
 
Section 4.14 of the EP&A Act requires an assessment to be made of the proposal against the 
requirements of the Rural Fire Service document ‘Planning for Bushfire Protection 2006’.  The Act 
allows this assessment to be made by the Council or the RFS.  Assessments under Section 4.14 
against the PBP 2006 need to be made for most development on bushfire prone land which does 
not require an approval under the Rural Fires Act 1997 as integrated development.   
 
Bushfire prone land on the subject site covers 100% of the site. 
 
The proposed development is not a structure or use that triggers the requirements of the PBP 2006 
and AS3959. 
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SECTION 4.15 CONSIDERATIONS – EP&A Act, 1979 
 
In determining a development application, the consent authority is to take into 
consideration the following matters of consideration contained within section 4.15 of the 
Environmental Planning and Assessment Act, 1979 as relevant to the development 
application:  
 
4.15(1)(a) the provisions of:  
 
(i) any environmental planning instrument 
 
STATE ENVIRONMENTAL PLANNING POLICY NO. 55 - REMEDIATION OF LAND  
 
The proposed development will be located on a known area of a contaminating activity (Clay 
Quarry) requiring consideration to the potential land contamination and the scope of remediation 
required as per Clause 7(1)(c) of this SEPP. 
The applicant has provided basic information in regards the extent of the remediation and final 
result, being rural grazing. To ensure the final state will be suitable for the rural enterprise to the 
standard required under this SEPP and NSW EPA’s Guidelines for Consultants Reporting on 
Contaminated Sites, a deferred commencement condition of consent has been placed in the 
conditions requiring: 

- A preliminary site investigation (PSI) and if required, a detailed site investigation (DSI) to 
Council prior to the consent commencing.  

- A Remedial Action Plan (RAP) becoming effective if the DSI recommends that remediation 
is required to make the site suitable for the proposed land use prior to the consent 
commencing. 

 
At the conclusion of the works, the applicant will be required to supply a Validation Report 
prepared by a certified contaminated land consultant in accordance with the NSW EPA’s 
Guidelines for Consultants Reporting on Contaminated Sites. The validation report will include a 
statement that the site has been remediated to the extent that it is suitable for the proposed land 
use (rural grazing) and will trigger the refund of the conditioned Remediation Bond. 
 
It’s considered that with the implementation of the above, the development satisfies the 
requirements under the SEPP.     
 
STATE ENVIRONMENTAL PLANNING POLICY (INFRASTRUCTURE) 2007   

The proposed development is located adjacent to a rail corridor (Bungendore-Captains Flat Line) 
which triggers clause 85 of the SEPP (Infrastructure) 2007, requiring a referral to John Holland 
Rail. As mentioned above in the referral section, JHR have no objection subject to conditions 
placed within the consent. The development is considered consistent with this policy. 
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PALERANG LOCAL ENVIRONMENTAL PLAN (PLEP) 2014  

An assessment of the proposal against the general aims of PLEP 2014 is included below: 
 
 
Cl. 1.2(2) Aims Complies  
(a)  to protect and improve the economic, environmental, social and cultural 

resources and prospects of the Palerang community, 
Yes 

(b) to encourage development that supports the long-term economic 
sustainability of the local community, by ensuring that development 
does not unreasonably increase the demand for public services or 
public facilities, 

Yes 

(c) to retain, protect and encourage sustainable primary industry and 
commerce, 

Yes 

(d) to ensure the orderly, innovative and appropriate use of resources in 
Palerang through the effective application of the principles of 
ecologically sustainable development, 

Yes 

(e) to retain and protect wetlands, watercourses and water quality and 
enhance biodiversity and habitat corridors by encouraging the linking of 
fragmented core habitat areas within Palerang, 

Yes 

(f) to identify, protect and provide areas used for community health and 
recreational activities,  

Yes 

(g) to ensure that innovative environmental design is encouraged in 
residential development. 

Yes 

 
 
Comments:  The proposed development is seeking to improve the environmental quality of the 
proposed site by completing the full life-cycle of extractive industries by returning natural material 
from the area to return the site back to its natural state. The development does not unreasonably 
increase the demand for public services or public facilities. The proposed land remediation will 
return the land to a state where primary industry (in a small scale) could be viable and improve the 
ecological sustainability of the site. 
The development has been designed to ensure watercourses and water quality has minimal 
impacts with appropriate provisions to reduce any likely impacts. The remediation is located in 
areas of low biodiversity with the end result of the development resulting in an area that is of higher 
quality.  The proposed environmental remediation is considered consistent with the Aims of the 
PLEP 2014.  
 
 
Permissibility 

The subject site is Zoned RU1 Primary Production zone under Palerang Local 
Environmental Plan 2014.  
  
Development for the purposes of a ‘Environmental protection works’ such as is proposed 
is permissible within the zone with consent and is defined under PLEP 2014 as follows: 
  
“Environmental protection works means works associated with the rehabilitation of land towards 
its natural state or any work to protect land from environmental degradation, and includes bush 
regeneration works, wetland protection works, erosion protection works, dune restoration works 
and the like, but does not include coastal protection works.” 
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Zone Objectives 

An assessment of the proposal against the objectives of the RU1 Primary Production zone 
is included below: 
  
Objectives  Complies  
To encourage sustainable primary industry production by 

maintaining and enhancing the natural resource base. 
Yes 

To encourage diversity in primary industry enterprises and 
systems appropriate for the area. 

Yes 

To minimise the fragmentation and alienation of resource lands. Yes 
To minimise conflict between land uses within this zone and land 

uses within adjoining zones. 
Yes 

To minimise the impact of any development on the natural 
environment. 

Yes 

To ensure that development does not unreasonably increase the 
demand for public services or facilities. 

Yes 

 
Comments: The development is enhancing the biodiversity value of the subject property 
to support future small scale agriculture and will not impact future primary industry 
enterprises. The proposal has been designed and provides sufficient information to show 
there will be no likely negative impacts to the natural environment given the heavily 
modified state and that the proposal will increase the environmental value. The proposal 
does not unreasonably increase the demand for public services or facilities. In turn, the 
proposal is consistent with the Zone objectives. 
 
 
Part 6: Local Provisions 
The relevant provisions contained within Part 6 of the PLEP 2014 are addressed below as 
part of this assessment:  
 
6.1  Earthworks 
Clause 6.1 of the PLEP 2014 establishes a number of matters requiring consideration for 
development involving earthworks. The proposed development will involve earthworks of around 
334,125t of VENM/ENM. The development includes conditions to ensure appropriate erosion and 
sediment controls are installed and maintained, along with provisions for water discharge and 
provisions to ensure minimal impacts to adjoining lots. With the imposition of the conditions the 
development is considered consistent with this clause. 

6.3  Terrestrial biodiversity 
Clause 6.3 of the PLEP 2014 makes for provision for developments that impact on terrestrial 
biodiversity. The site is mapped as having terrestrial biodiversity and an assessment towards 
protecting native flora and fauna, protecting the ecological processes necessary for continued 
existence and encouraging conservation and recovery of native flora and fauna.  
The development is environmental protection works to return the land to the previous state and 
encourage new native vegetation and grazing ventures. A flora and fauna statement was provided 
with the development which concluded that the areas for remediation contain heavily modified 
vegetation that is exempt from the Biodiversity Conservation Act (Category 1) and the development 
avoids areas of biodiversity value towards the south.  
The development is considered consistent with this clause.  
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6.5  Riparian land and watercourses 
Clause 6.5 of the PLEP 2014 makes provisions for developments impacting on riparian land and 
watercourses. The development has large dams which are flagged as riparian lands on the subject 
lot (one being a former sediment pond for the old quarry). The development will be doing works 
next to this area but maintaining the dams to capture water for dust suppression and to manage 
any potential pollutant issues to surrounding lots. 
The development was sent to NRAR as concurrent referral to provide any advice on the potential 
impacts to the riparian area. The advice provided from the department concludes that the site is 
heavily modified and previously impacted by the clay quarry. This development is exempt from any 
approvals from the NRAR department as the work are improving the landscape.  
The conditions of consent will include an environmental management plan which will include 
compliance and control of erosion and sediment on the site, including required dosing of ponds 
prior to discharge into the further drainage system.  
It is considered that the development avoids any significant adverse environmental impact (given 
the heavily modified nature) and the development as a whole will remediate the site to a more 
natural state. Council is satisfied the proposed works will not have additional adverse impacts on 
water quality and flows, aquatic and riparian species, stability of beds and banks, fish and aquatic 
organisms and provides adequate measures to avoid, minimise and mitigate the impacts of the 
development.  

6.11  Essential services 
Clause 6.11 of the PLEP 2014 requires satisfactory arrangements to be made for water supply, 
stormwater drainage, solid domestic waste, sewage, and the treatment and disposal of effluent. 
Along with the supply of electricity and suitable vehicle access. The conditions of consent have 
appropriate conditions to ensure access for the development is upgraded and maintained as per 
the AUS-SPEC requirements.  

 
4.15(1)(a)(ii) any draft environmental planning instruments  

 
There are no applicable draft planning instruments that are or have been placed on public 
exhibition, to consider as part of this assessment.   
 
4.15(1)(a)(iii) any development control plan 
 

PALERANG DCP 2015 COMMENTS 
Section Controls Complies 

PART B – GENERAL PROVISIONS  
B3 Flora, Fauna, soil and watercourses 

The development has supplied sufficient evidence and 
details that conclude the proposed remediation works in the 
proposed location will have minimal impacts to the habitat of 
local flora and fauna. The subject site is an old Clay quarry 
which has little environmental value, confirmed in the report 
from Eco Logical as mentioned above. 
The consent will include the requirement for a strict 
environmental management plan which will cover potential 
dust, noise, water discharge and management methods on 
the site to ensure continued compliance can be undertaken 
and the development operates with minimal impacts on the 
environment.  

Yes 
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B7 Engineering 
The development has been reviewed by the development 
engineers and works engineers within QPRC. Above is a 
detailed explanation of the assessment. 
The conditions will include appropriate conditions for access 
to the site and contributions to ensure the impacts to 
Hoskinstown Road and Trucking Yard Lane are off set and 
the money allocated can be used to maintain and upgrade 
the roads subject to increased truck movements. 

Yes 

B8 Erosion and Sediment Control 
Appropriate conditions have been included within the 
consent to ensure a detailed erosion and sediment control 
plan is provided and maintained on site to ensure minimal 
impacts to drainage lines and surrounding lots.  

Yes 

B10.2 Aboriginal Heritage 
An AHIMS search was carried out and did not indicate any 
heritage sites within the vicinity of the proposed 
development, as such it is considered that the proposed 
development is unlikely to result in the disturbance of any 
items of aboriginal indigenous cultural heritage. A condition 
however will be contained within the consent that the 
development is to proceed with caution and if any Aboriginal 
objects are found works should stop and DECCW are to be 
notified.  

Yes 

B14 Waste Management 
The consent will contain a condition for waste management 
to ensure that adequate measures are in place during the 
construction phase. 
There will be strict conditions within the consent to ensure 
that only VENM and ENM is imported into the site, which is 
recorded and managed. The approval is for remediation and 
not a waste facility, which will be monitored by the 
Compliance department. 

Yes 
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PALERANG DCP 2015 COMMENTS 
Section Controls Comment 

PART C22 – Filling Land 
C22  

The development will be conditioned to only allow VENM 
and ENM, not material otherwise, including crushed rock 
material. 
 
The consent includes appropriate conditions for erosion 
and sediment controls to be installed and maintained to 
mitigate any potential impacts. 
 
The site will be replanted with a mix of native grasses and 
vegetation to accommodate future grazing ventures. 
 
The development is a timed consent of 5 years or a 
volume of 222,750m³ compacted (whichever is first). The 
applicant will need to provide evidence of volumes 
imported for record and calculation of contributions. 

Complies 

 
 
4.15(1)(a)(iiia) any planning agreement or draft planning agreement 
 
No planning agreement has been entered into under section 7.4 of the Environmental 
Planning and Assessment Act 1979.  
 
4.15(1)(a)(iv) matters prescribed by the regulations 
 
Clause 92 of the Environmental Planning and Assessment (EP&A) Regulation 2000 
requires Council to take into consideration Australian Standard AS2601–1991: The 
Demolition of Structures, in the determination of a development application.  
 
Having regard to this prescribed matters, the proposed development does not involve the 
demolition of a building for the purposes of AS 2601 – 1991: The Demolition of Structures.  
 
Should this application be approved, appropriate conditions of consent are included within 
the recommended to ensure compliance with any relevant regulations.    
 
4.15(1)(a)(v) any coastal zone management plan   
 
Council is not subject to a coastal zone management plan.  
 
4.15(1)(b) the likely impacts of the development, including environmental impacts 

on both the natural and built environments, and social and economic 
impacts in the locality   

 
The Aboriginal Cultural Heritage Due Diligence process was followed as part of the assessment. A 
basic AHIMS search was carried out and no recorded or declared Aboriginal sites were found in or 
near the subject site. There are not any other sources of information of which a person is already 
aware and the landscape does not contain features which are likely to indicate the presence of 
Aboriginal objects. 
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Other Potential Impacts from the use include: 
 
Dust- 
 
The site will include earth moving and traffic from delivery truck generating dust in the 
development. To ensure dust management is undertaken a condition of consent has been included 
to create an Operational Management Plan which is to detail how the dust is to be managed on 
site which will require approval from Council prior to commencement of works. This plan provides 
the foundations for council to undertake efficient compliance/monitoring.  
 
In addition to the plan, a separate condition will be included to cease works during high wind days 
to reduce dust impacts and for bushfire prevention. 
 
Noise- 
 
The development works are limited to weekday’s only (excluding public holidays) and between the 
hours of 7am and 5pm. In addition to the limited hours, a condition of consent has been included to 
ensure the activity does not exceed 55dB in accordance with the Protection of the Environment 
Operations Act 1997. 
 
Watercourse/drainage line Impacts- 
 
The conditions of consent include the requirement to supply a detailed Environmental Management 
Plan which will detail erosion and sediment controls to be maintained and how potential pollution of 
drainage lines will be managed. The detail will include how sediment ponds are managed (detailing 
method to flocculate to pond), contingencies and how sediment ponds will be controlled. The 
Environmental Management Plan will have to reference the Protection of the Environment 
Operations Act 1997 and will require approval from QPRC Health staff prior to works commencing. 
This document delivers detailed information for the applicant to follow during works and provides 
Council foundations to undertake effective Compliance action if required.   
 
In addition to the conditions the application was referred to the Natural Resource Access Regulator 
who monitors water use and impacts to water courses within NSW. The application to import 
certified VENM/ENM to remediate raised no objection from the department given the heavily 
impacted nature of the current site and the existing water rights (ponds proposed for dust 
suppression) located on the property.  
 
Local Amenity-  
 
The proposed works are limited to 5 years and will result in the remediation of the clay quarry. 
Given the lot was previously an extractive industry in the area it is considered to have been a part 
of the amenity in the area previously and the proposed remediation works would operate at a 
similar intensity during the approval period of the quarry.  
 
To ensure the impacts are minimised the construction times are limited to Weekdays only 
(excluding public holidays) and between the hours of 7am to 5pm. The noise and dust will be 
managed to the standards above. It’s considered these conditions will maintain the current rural 
amenity in the maximum 5 year construction period.   
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Traffic Generation, Safety and Road Conditions- 
 
Hoskinstown Road in the location of the development has a regulatory speed zone of 100km/h with 
excellent sight distance in both directions. To ensure sight distance is maintained some minor 
vegetation management/removal will be required and for part of the access works. 
Hoskinstown Road contains areas with the road surface at 5.8m which will limit overtaking in 
areas. Council has implemented a conditions on the consent to facilitate increased safety on the 
road, including: 
 

- Entrance to the subject site will be upgraded to be suitable for the development and make 
access/egress safe. 

- No more than 118,800m³ a year (minimum 3 year completion period) to ensure the intensity 
of the development is consistent with the proposal. 

- A Code of Conduct for transport of materials on public roads to the satisfaction of Council 
to be included into the site induction and compiled by all haulage drivers.  

- No haulage on Trucking Yard Lane and Hoskinstown Road between the hours of school bus 
operations (7:30am-9am & 3:30-5pm). 

- Contribution fees applicable to the development based on tonnes imported. These 
contributions are allocated to new works (including new road segments) on Trucking Yard 
Lane and Hoskinstown Road. These fees are considered to offset the potential impacts. 

 
It’s considered with the above conditions and the time restrictions as previously mentioned traffic 
generation and safety is adequately addressed. 
 
Waste- 
 
The development has the potential to generate waste from workers on site from domestic waste 
and effluent. The Operation Management Plan will require this to be addressed, detailing how this 
will be managed.    
 
 
4.15(1)(c) the suitability of the site for the development   
 
The subject site is relatively unconstrained and is considered to be suitable in its current 
state for the purposes of the proposed development. 
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4.15(1)(d) any submissions made in accordance with this Act or the regulations  
 
The application was notified in accordance with Part E of the PDCP 2015 originally from the 
30 October 2019 to 13 November 2019. However an admin issue resulted in an error of 
the scope notified, requiring re-notification dated 27 November to 11 December 2019. The 
notification resulted in seven (7) submissions received, raising the following concerns: 
 
1. Increased Traffic and Safety 
 
Assessing officer’s comments: All submissions raised concerns around the increased truck 
movements on Hoskinstown Road and road safety. 
 
The concern has been addressed above in additional impacts. 
 
2. Use Definition 
 
Assessing officer’s comments:  
Concerns are raised around the nature of the development, detailing that the proposal is 
clearly a waste facility for commercial gain.  
 
During the assessment of the application and discussions with the EPA it is considered 
that the proposal to return the landscape to its original form through the use of only 
certified VENM/ENM material from the surrounding area would constitute Environmental 
Protection Works (Land remediation) and with strict conditions would not constitute a 
waste facility. The conditions implemented ensure the site is strictly monitored and 
reporting is maintained for Council.  
 
3. Current Road Condition 
 
Assessing officer’s comments: Concerns on the current road condition of Hoskinstown 
Road and how this will impact local traffic has been raised as a concern. 
 
The concern has been addressed above in additional impacts. 
 
4. Dust 
 
Assessing officer’s comments: Concerns on the impacts of dust from stock piling and 
equipment operation on neighbouring lots has been raised.  
 
The concern has been addressed above in additional impacts. 
 
 
5. Noise of Operation 
 
Assessing officer’s comments: Concerns around the noise of the construction in the area 
has been raised a concern. 
 
The concern has been addressed above in additional impacts. 
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6. Impacts to the Rail Line and Potential Rail Trail 
 
Assessing officer’s comments: Concerns around impacts to the railway corridor was 
raised. In turn raising concerns for a potential Rail Trail development which has been 
actively pursued on the Bungendore-Captains Flat line. 
 
A condition forms part of the consent to fence the railway corridor, with no works to be 
located within the area. In addition, there are also conditions which prohibit stormwater 
disposal within the corridor. Given the fencing and condition, the development will not have 
an impact on the corridor or potential future Rail Trail developments.   
 
7. Continued Compliance/Monitoring 
 
Assessing officer’s comments: Concerns on compliance and monitoring of dust, noise and 
environmental impacts is raised as a concern. 
 
The applicant is conditioned to supply an Operation Management Plan and Environmental 
Management Plan to Council’s satisfaction prior to commencement of works. These plans 
will be required to detail how impacts such as dust, noise, potential pollution, management 
of sediment ponds etc. are managed and maintained. This document will also form the 
foundations for compliance action if non-compliance is noted to council. In the event that 
the applicant abandons the development/site, Council have conditioned the requirement 
for a Bond (to be held by Council prior to works commencing) which can be executed to 
fund completion works.  
 
8. Impacts to Water Courses/Drainage lines 
 
Assessing officer’s comments: Concerns in regards to the impacts of soil ad potential 
pollution in downstream drainage lines and watercourses from the import of fill has been 
raised. 
 
The concern has been addressed above in additional impacts. 
 
9. Local Amenity 

 
Assessing officer’s comments: Concerns in regards to the impact of amenity of the 
Hoskinstown area has been raised as a concern. 
 
The concern has been addressed above in additional impacts. 
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4.15(1)(e) the public interest 
 
 
The public interest is served through the detailed assessment of this development application 
under the relevant local planning controls and legislation and consideration of any submissions 
received relating to it by Council. The proposed development is not considered to be contrary to 
the public interest of the Federal Government, The state of NSW or the local area.   
 
SECTION 64 CONTRIBUTIONS 
 
Section 64 of the Local Government Act 1993 allows contributions to be levied towards the 
provision of water, sewerage and stormwater infrastructure.  
 
Section 64 Contributions are not applicable to the proposed development. 
 
SECTION 7.11 CONTRIBUTIONS 
 
Section 7.11 of the Environmental Planning & Assessment Act 1979 permits councils to require as 
a condition of development consent, the reasonable dedication of land or the payment of monies, 
or both, for development that is likely to require the provision of, or increase the demand for public 
amenities and public services within the area. 
 
Section 7.11 Contributions are applicable to the proposed development as the development will 
generate additional heavy vehicle traffic along Council roads including Hoskinstown Road and 
Trucking Yard Lane. This generates a direct nexus that triggers the Yarrowlumla Development 
Contributions Plan 2- Roads, specifically section P.7.6.1- Extractive Industries and Landfilling (and 
other intensive truck haulage developments).  
 
The contribution rate is as follows: 
 
 
Yarrowlumla Contribution Plan No.2 
 

Road 
Type 

Base Rate 
 

RMS RCI 
for 2019/20 

Contribution 
 

 
Trucking Yard Lane (1212) 
 

7 6.87¢ 120.89% 15.18¢ 

 
Hoskinstown Road (1202) 
 

7 4.54¢ 120.89% 10.02¢ 

 
Measurements have been taken to determine the length of applicable roads affected and the 
formula which will be provided to the applicant are as below:  
 
  



9.1 DA.2019.1185 - Quarry Remediation/Rehabilitation and Environmental Protection Works - 791 Hoskinstown Road, 
Bungendore 

Attachment 1 - Section 4.15 Matters for Consideration - DA.2019.1185 - Rehabilitation Works - 791 Hoskinstown Road, 
BUNGENDORE (Continued) 

27 

 
Road Tonnes (t) x Base Rate CPI Adjusted x Kilometres 

travelled = 7.11 Contribution (c) 
Trucking Yard Lane (PAL P9 SUBNG) t x $0.1518 x 0.65km = c 
Hoskinstown Road (TSC P3 HOSLB) t x $0.1002 x 7.92km = c 
  
 
Annual Maximum Contribution at 3 year period 
Contribution for 111,375t maximum annually over 3 years; 

Trucking Yard Lane (15.18¢/T/km) 
Hoskinstown Road (10.02¢/T/km) 

  
$10,988.17 
$88,365.19 

   
Annual Maximum Contribution (indexed for 19/20) 
 

 $99,353.36 
 

Annual Maximum Contribution at 5 year period 
Contribution for 66,825t average annually over 5 years; 

Trucking Yard Lane (15.18¢/T/km) (Code: PAL P9 
SUBNG) 
Hoskinstown Road (10.02¢/T/km) (Code: YSC P3 
HOSLB) 

  
$6,592.90 

$53,019.11 

   
Annual Minimum Contribution (indexed for 19/20) 
 

 $59,612.02 

 
A contributions schedule is attached to the conditions of consent detailing the example figures and 
provides details for yearly payment based on the information (tonnes imported) to which QPRC will 
invoice and monitor.   

CONCLUSION 

The application has been assessed having regard to Section 4.15 of the Environmental Planning 
and Assessment Act 1979, and is considered to be satisfactory for approval, subject to the 
recommended conditions of consent:  

CONDITIONS OF CONSENT  

 
 
 

Signed:  _Date: 15/05/2020 
Assessing Officer:  P Williams 
 
Determination: DA.2019.1185 be approved pursuant to Section 4.16(1) of the Environmental 
Planning and Assessment Act 1979. 
 
Signed: _________________________   Date: <insent date> 
Delegated Authority:  <insent name> 
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Draft Conditions of Consent 

~ Limits on Approval 
This consent will lapse; after 334,125 tonnes (equating to 222,750 cubic metres compacted) 
of Virgin Extracted Natural Material (VENM) and Extracted Natural Material (ENM) fill has 
been imported to the development, or five (5) years after the date the consent commences, 
whichever comes first. 
No more than 111,825 tonnes a year of Virgin Extracted Natural Material (VENM) and 
Extracted Natural Material (ENM) imported fill shall be transported to and placed at the 
development site. 
Reason: Development is undertaken in accordance with this consent & is used for the approved purpose 
only. 

~ Hours of Operation 
All rehabilitation works, other earthworks and deliveries associated with this development 
must be carried out between the following hours unless Queanbeyan-Palerang Regional 
Council otherwise agrees in writing.  A written application shall be made to Queanbeyan-
Palerang Regional Council if a variation of hours is required. 

Weekdays: 7.00am to 5.00pm  
Saturdays: NIL 
Sundays and Public Holidays: NIL 
 
Reason:  To reduce the chance of offensive noise being created and to minimise the impacts of the 
development in its locality. 

~ Haulage Trucks Hours of Operation 
Haulage truck operations on Trucking Yard Lane and Hoskinstown Road shall cease during 
the period when school buses may be encountered on these roads between the hours of 
7.30am to 9.00 am, and 3.30pm to 5.00pm on school days.  
Reason: To avoid potential conflict with existing local traffic. 

~ Imported Fill  
All imported fill delivered to site shall be certified Virgin Excavated Natural Material (VENM) 
and Excavated Natural Material (ENM).  At any time Council officers may require the 
operators of the site to produce evidence as to the source and nature of material being 
imported onto the site. 
Reason: Only clean and non-contaminated fill is used on site. 

~ Limits on Travel 
Heavy vehicles shall not deliver or return from the site via Captains Flat Road & Briars 
Sharrow Road.  All deliveries shall be via the Kings Highway, Trucking Yard Land and 
Hoskinstown Road. 
Reason: To protect Queanbeyan-Palerang Regional Council Assets 

~ Bond 
Prior to undertaking any works, a Rehabilitation Bond is to be supplied to Council, in the 
form of a cash payment or Bank Guarantee, for a total of $50,000.  The Bond is to be held 
until the completion of the proposed remediation works in accordance with the Condition of 
Consent and the satisfaction of Queanbeyan-Palerang Regional Council. 
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Reason: To ensure the commitment to land remediation and have a contingency in the event the 
operation ceases due to unforeseen circumstances.    
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Prior to Works Commencing  
 
~ Preliminary Contaminated Site Assessment 
Prior to the commencement of work the applicant shall submit to, and have approved by 
Council, a Preliminary Site Investigation (PSI) report prepared by a suitably qualified 
environmental consultant in accordance with the NSW EPA’s Guidelines for Consultants 
Reporting on Contaminated Sites.  Any recommendations of that report requiring further 
studies or remediation are to be carried out prior to the commencement of work or as 
otherwise agreed to by Council. 
Reason: To ensure the existing site is free from contamination or that any contamination that exists can 
be managed before filling of the site commences. 

 
~ Operational Management Plan 
Prior to undertaking any site remediation works the proponent shall prepare and have 
approved by Council an Operational Management Plan, which includes; 

 baseline data, 
 description of the relevant statutory requirements and relevant performance 

measures/limits placed on the project by this consent, 
 description of the measures that will be implemented to comply with the 

relevant statutory requirements, performance measures/limits, 
 program to monitor and report impacts and environmental performance of the 

project and the effectiveness of any management measures, 
 complaints handling and reporting system. 

Reason: To ensure the proposal complies with the conditions of consent. 

 

~ Quarry Rehabilitation Plan 
Prior to undertaking any site remediation works, a Quarry Rehabilitation Plan shall be 
prepared and approved by Council which provides long-term stability to the decommissioned 
quarry site, the access road and immediate surrounds.  The rehabilitation of the 
decommissioned quarry site shall: 

 be implemented progressively during the operation of the site; 

 be monitored, maintained and managed as per the Quarry Rehabilitation Plan; 
and 

 Incorporate any findings of the Preliminary Site Assessment 
Reason: To stabilise the site and manage potentially adverse water quality impacts in the post-
operational phase of the development, to ensure a neutral or beneficial impact on water quality over the 
longer term. 
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~ Environmental Management Plan 
 
Prior to undertaking any site remediation works, the proponent shall prepare and have 
approved by Council an Environmental Management Plan, which includes (at a minimum); 

 A Sediment and Erosion Control Plan – The Plan is to prevent soil erosion, water 
pollution or the discharge of loose sediment on surrounding land and should include 
the following; 
a) diversion of uncontaminated run-off around cleared or disturbed areas, 
b) erection of silt fencing to prevent debris escaping into drainage systems or 

waterways, 
c) imposition of measures to prevent tracking of sediment by vehicles onto roads, 

and 
d) how stockpiled topsoil, excavated material, construction and landscaping supplies 

and debris within the site will be managed. 
The Plan shall include provision for maintenance and monitoring and shall be in 
place for as long as necessary after the completion of rehabilitation works to prevent 
sediment and dirty water leaving the site and/or entering the surface water system 
outside of the site. 

 Maintenance of Sediment and Erosion Controls; 
 Stockpile management; 
 Methods of Dust suppression; 
 Plant and Equipment Noise Control; 
 Surface Water management and control; 
 How the sediment retention ponds are to be managed. This includes set holding 

depths prior to rain events, what chemicals will be used to flocculate the pond 
(Gypsum is Councils preferred chemical however aluminium sulphate can be used in 
emergencies), detail of what constitutes an emergency where aluminium sulphate 
would need to be used, and how the water in the ponds will be removed (pump, 
release valve etc.); 

 Response plan that requires any breaches of the environmental management plan to 
be reported to Councils Environmental Health Team as soon as reasonably possible. 
 

Reason: To ensure that the site is operated in an environmentally satisfactory manner and any 
environmental issues can be managed to prevent contraventions of the Protection of the Environment 
Operations Act 1997. 
 
~ Site Identification – Land to be Surveyed 
Prior to undertaking any site establishment works; 

 A registered land surveyor is to be engaged to mark out the boundaries of the 
approved limits of importing Virgin Excavated Natural Material (VENM) and 
Excavated Natural Material (ENM), 

 These boundaries are to be clearly marked at all times in a permanent manner that 
allows operating staff and inspecting officers to clearly identify those limits. 

Reason: The site is managed in a safe manner. 
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~ Site Identification – Development Details 
The site where works (and access) are proposed to be carried out shall be identified by a 
sign sited in a visually prominent position containing the following information; 

 the development application number, 

 name, address and telephone number of the principal certifying authority, 

 name of the principal contractor (if any) and 24 hour contact telephone number, and 

 a statement that “unauthorised entry to the work site is prohibited”. 
Reason: To satisfy the provisions of Clause 136B and 227A of the Environmental Planning and 
Assessment Regulation 2000. 

~ Code of Conduct 
Prior to undertaking any site remediation works, the applicant is to prepare and have 
approved by Council a code of conduct for the transport of materials and behaviour of 
drivers on public roads, and is to ensure that all truck drivers associated with haulage to and 
from the fill site comply with the code of conduct. 
Reason: Safety for road users and amenity of nearby residents. 

~ Section 138 Consent 
Prior to undertaking any works or erecting any signs within a public road reserve, an 
application under Section 138 of the Roads Act 1993 is to be submitted to and approved by 
Council. 
Reason: To ensure that works carried out comply with the Roads Act. 

~ Risk Assessment/Management Plan 
Prior to works commencing, submit to John Holland Rail (JHR) a Risk 
Assessment/Management Plan and detailed Safe Work Method Statements for its review 
and comment. 
 
Reason: To ensure that JHR is satisfied that the Proposal does not have any adverse impacts on the 
rail corridor land and the existing rail infrastructure during construction and operation. 

~ Level Crossings 
Prepare and provide further information regarding an assessment of suitability of the level 
crossing as a result of the increased traffic from the development for John Holland Rail 
(JHR). 
 
Reason: To determine the impacts to the level crossing located on Hoskinstown Road. 

~ Rail Crossing 
The applicant must enter into a private level crossing licence with RailCorp to continue to 
use and maintain the level crossing within the property. The applicant is to enter into a 
Safety Interface Agreement with John Holland Rail (JHR) to define the boundaries of the 
level crossing for maintenance. 
 
Reason: To manage any potential impacts on the private level crossing. 
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Prior to Return of Rehabilitation Bond 
~ Validation Report 
Prior to the return of the Rehabilitation Bond a Validation Report from a suitably qualified 
environmental consultant is to be provided confirming that the site has been rehabilitated  
and is suitable for its proposed use for extensive agriculture.  Any conditions or limitations as 
to future use must be stated in the validation report.   
Reason: To ensure the land is rehabilitated to a state where it can be utilised for a productive 
agricultural use.. 

 
General Conditions  

~ Railway Fencing 
Prior to remediation works commencing, boundary fences are to be installed along the rail 
corridor which should be installed and maintained during the construction and operation in 
accordance with John Holland Rail’s (JHR’s) engineering standards which are available at 
http://jhrcrn.com.au/media/2071/crn-cp-511-v1-1.pdf. In addition, the Applicant is required to 
submit an application to install the boundary fences to JHR for its endorsement and for 
RailCorp’s approval to the Third party works team via CRN.3rdpartyworks@jhg.com.au. 
Reason: To prevent unauthorised entry to the rail corridor. 

~ Right Of Way Fencing 
Rural style fencing is to be installed along the ‘boundaries’ of the existing Right Of Way 
(ROW), registered under DP 1002621, in the areas likely to be impacted by the remediation 
works. Where gates are to be installed, they are not swing into the ROW. 
Reason: To ensure the proposed works do not impact the legal and physical access required for Lot 2 
DP 525323.    
~ Internal Access Road 

Construct/upgrade the internal access road and drainage structures between the entrance 
on Hoskinstown Road and the decommissioned clay quarry, to the standard of a Private 
Access/Right of Way as specified in Table D1.7 D1 Geometric Road Design as amended by 
Council. 
Bitumen seal the pavement of the internal access road with two-coat 14mm/7mm bitumen 
seal, where grades of erosion-resistant gravels exceed 15%, or within 50 metres of the near 
edge of any existing building envelopes or dwelling facade on adjacent properties. 
Reason: Roads created allow for environmental protection and requirements for bushfire planning. 

~ Entrance - Hoskinstown Road 
Construct/upgrade the existing entrance to the property, to the standard of a bitumen sealed 
rural double vehicular access as specified in D13 Vehicular Access Design Specification as 
amended by Council. 
Reason: Safe entry and exit to the quarry from the road. 
~ Wastewater Management 
No on-site wastewater management system shall be constructed on the site in conjunction 
with the rehabilitation operation without the written approval of Council. Self-contained 
portable systems can be used if required. 
Reason: To ensure that inappropriate wastewater management system is not constructed on the site, 
and to ensure any future system is appropriately designed to have a sustainable neutral or beneficial 
effect on water quality over the longer term.  

http://jhrcrn.com.au/media/2071/crn-cp-511-v1-1.pdf
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~ Rehabilitation Activities 
The Sediment Control Details Plan shall be implemented, and effective erosion and 
sediment controls shall be installed prior to any construction activity. The controls shall be 
regularly inspected, monitored and maintained until works have been completed and 
groundcover has established. 
Reason: To manage adverse environmental and water quality impacts during the construction phase of 
the development and to minimise the risk of erosion, sedimentation and pollution within or from the site 
during this construction phase.  

 

~ Fill Operations 
Any stockpiles on site shall not be located in the catchment of the sediment control pond. 
Reason: To manage adverse water quality impacts during the operation phase of the development and to 
minimise the risk of erosion, sedimentation and pollution within or from the site during this operation 
phase. 

~ Access 
Vehicle access to the decommissioned clay quarry is to be taken from the existing entrance 
to the property from Hoskinstown Road. 
Reason: Minimise the impact of the traffic generated on the local road system. 

~ Dust Suppression 
Undertake measures as appropriate, and/or respond to any Council direction to provide dust 
suppression on roads leading to, adjacent to and within the rehabilitation site in the event 
that weather conditions and construction traffic are giving rise to abnormal generation of 
dust. 
Reason: To ensure that local residents and activities are not disadvantaged by dust during 
construction. 

~ Approval Documents 
Keep a copy of all stamped approved plans, specifications and documents on site while work 
is being undertaken. 
Reason: Relevant documentation is available for perusal on site by a council officer, for compliance 
check. 

~ Construction Facilities 
Toilet facilities are to be provided at or in the close vicinity of the work site on which work 
involved in the erection or demolition of a building is being carried out. 
Reason: To provide adequate facilities to the work site. 

~ Unexpected Finds 
The development is to proceed with caution. If any Aboriginal objects are found, works 
should stop and DECCW notified. If human remains are found work is to stop, the site is to 
be secured and the NSW Police and NSW Office of Environment and Heritage are to be 
notified. 
Reason: To ensure objects discovered during construction are protected and notified in accordance 
with the Due Diligence Code of Practice for the Protection of Aboriginal Objects in New South Wales. 
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~ All Works to Be Confined to the Site 
All rehabilitation operations and other activities associated with the material extraction must; 

a) Be carried out entirely within the allotment boundaries unless otherwise approved by 
Council. 

b) Any gates must be installed so they do not open onto any road or adjoining land. 
Reason: To ensure that all development activity associated with the development does not pose a 
hazard to life or property and that the effectiveness of public services is not impaired. 

 

~ Unauthorised Use of Public Land 
No building materials are to be stored or construction activities undertaken on public or 
adjoining land without prior written approval from Council. 
Reason: To prevent unnecessary disturbance to public land.  
 

~ Plant and Equipment Noise Control 

The noise levels generated at the quarry rehabilitation site emanating from plant and 
equipment shall not exceed a level of 55dB(A) LAeq when measured for a 15 minute period 
at any residence on privately owned land during the hours of operation.  
Reason: To reduce the noise nuisance to residents and adjacent neighbours, also to comply with the 
Protection of the Environment Operations Act 1997 and Regulations. 

 

~ Repair damaged public property 

All damage caused to public property during the rehabilitation operations and associated 
activities must be repaired or reinstated prior to Council accepting any Certificate of 
Completion. 
Reason: To ensure that all public property in the vicinity of the development is maintained in its pre-
development condition. 

 

~ Work in Accordance with Engineering Specifications 
All construction and restoration work must be carried out strictly in accordance with the 
approved drawings and Design and Construction Specifications as amended by Council.  
Reason: To ensure construction and restoration work is in accordance with Council’s requirements. 
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~ Surface Water 
Do not re-direct surface water onto adjoining private land or any part of the Rail Corridor. 
Alterations to the surface contours must not impede or divert natural surface water run-off, 
so as to cause a nuisance to adjoining property owners/Rail Corridor or create an erosion or 
sediment problem. 
Reason: Stormwater disposal does not impact on the neighbouring properties and no adverse effects will 
be had on the existing watercourse and drain infrastructure system of the Rail Corridor. 

 

~ Operational Limitations during Total Fire Ban 
No machinery or trucks are to operate during a total fire ban. 
Reason: To ensure that the development does not increase any risk of fire. 

 

Contributions 

~ Section 7.11 Contributions - Roads 
Section 7.11 contribution payments shall be made in accordance with Yarrowlumla 
Development Contributions Plan 2 Roads (19 December 2007), section P.7.6.1 Extractive 
Industries and Landfilling (and other intensive truck haulage developments on page 24), and 
arrangements are as follows; 

a) The contribution rates shall be $0.1518 per Tonne per kilometre travelled on Trucking 
Yard Lane (0.65km), and $0.1002 per Tonne per kilometre travelled on Hoskinstown 
Road (7.92km). These amounts apply in 2019/2020 and will be indexed annually on 
1 July in keeping with movements in the CPI for Canberra. 

b) The operator of the quarry shall keep a record of tonnes hauled, the VENM/ENM 
certificate and shall submit to Council the total load hauled for the year up to 30 June 
each year. Once supplied Council will provide an invoice for contribution fees. 

Reason: Appropriate upgrade of the roads affected by the increase in traffic resulting from this development. 

Note: The request for the contributions invoice is to be sent to Council@qprc.nsw.gov.au, 
with all applicable information as above. The subject of the email shall include 
‘DA.2019.1185- Contribution Invoice – 791 Hoskinstown Road, Bungendore’.    

 

mailto:Council@qprc.nsw.gov.au
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DELEGATED REPORT - DA.2019.090 

SUMMARY 
 
Proposal: Single New Dwelling & Clause 4.6 Request 

Address: Catholic Cemetery Road ARALUEN  NSW  2622 

Property description: 
Lot 569 DP 755901, Lot 570 DP 755901 & Lot 571 DP 

755901 

Applicant: Coe Planning Services 

Owner: Margaret Anne Wisbey 

Date of lodgement: 04/06/2019 

Notification period: 11/06/2019 to 25/06/2019 

Submissions received: One (1) 

Assessment officer: Patrick Williams 

Estimated cost of works: $180,000 

Zoning: RU1- Primary Production 
Heritage: N/A 
Flood affected: N/A 
Bushfire prone: Yes 
Recommendation of officer: Refusal 
 
EXECUTIVE SUMMARY 
 
The application seeks approval for a three (3) bedroom dwelling on the above property. The 
subject property does not have building entitlement under c4.2A of the Palerang LEP 2014 and as 
a result this application has supplied a c4.6 Variation request to the 40ha minimum lot size to 
accommodate the dwelling on 5.66Ha (86% variation). 

 
The application was notified from 11/06/2019 to 25/06/2019 with one (1) submission received. 

 
The application attempts to justify the contravention of the minimum lot size provision for the 
erection of a dwelling house in certain rural, residential and environment protection zones 
development standard permitted under Clause 4.2A(3)(a) of the PLEP 2014. The request is 
considered to be inadequate in that the applicant has unsatisfactorily demonstrated that 
compliance with the standard is unnecessary or unreasonable in the circumstances of the case, or 
that there are sufficient environmental planning grounds to justify contravening the development 
standard 

 
In turn, the application is recommended for refusal.  
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BACKGROUND 

The subject site is comprised of three (3) original parish portions that Council records indicate have 
formed part of a larger land holding including a number of crown grazing permits that have been 
utilised for broad scale grazing over the past 50 years.  The configuration of the broader land 
holding and ownership pattern have varied throughout this period.  

DESCRIPTION OF THE SITE AND LOCALITY 

The subject site is legally described as Lot 569 DP 755901, Lot 570 DP 755901 & Lot 571 DP 
755901 and is commonly known as off Catholic Cemetery Road. The site is located on the western 
side of the Crown Road Reserve (which forms an extension of Victoria Street) and has a combined 
area of roughly 5.66Ha.   
 
The site is an irregular shape and contains varying slopes from 5-10 degrees as the site slopes up 
towards the centre of the lot and flattens. 
 
The site contains grassland vegetation with individual trees in the north-eastern corner. 
 
Vehicular access is provided to the site via a proposed extension of Victoria Street within a Crown 
Road reserve.   
 
Existing development within the locality consists of single dwellings on holdings ranging from 5Ha 
(smallest holding) to old original dwellings being associated with large crown land leases and areas 
over 40Ha.   
 

 
Figure 1: Locality plan  
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Figure 2: Location of the dwelling 
 

 
Figure 3: Location of the Crown Road for proposed access. Currently used by neighbouring lots for 
grazing under a Crown Lease. 
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Figure 4: Site access known as Victoria Street. 
 
 
PROPERTY BURDENS AND CONSTRAINTS  

There are no easements or burdens on the land which could affect, or be affected by, the proposed 
development. 
 
DESCRIPTION OF THE PROPOSED DEVELOPMENT  

The application seeks Council approval for Dwelling with a proposed Clause 4.6 variation to 
minimum lot size. 
 
The specific elements of the proposal are: 
 

 A single level dwelling encompassing three bedrooms, ensuite, bathroom, laundry open 
plan kitchen/dining/lounge and a small patio on the east elevation. 

 
 86% (85.85%) variation to the 40Ha minimum lots size under the Palerang Local 

Environmental Plan 2014, to allow construction on a 5.66Ha Lot (consolidated lots) with no 
current building entitlement. 
 

CONSENT AUTHORITY 

In accordance with the Environmental Planning and Assessment Act 1979 (EP&A Act) the 
proposal is considered to be local development and Council is the Consent Authority. 

SECTION 4.10 DESIGNATED DEVELOPMENT – EP&A Act, 1979 

The proposal is not designated development. 
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SECTION 4.47 INTEGRATED DEVELOPMENT – EP&A Act, 1979 

The proposal is not integrated development. 
REFERRALS 

INTERNAL REFERRALS 

Engineering Comments 
Council’s Development Engineer has commented on the proposal as follows: 
 
Council’s Development Engineer offered no objections to the proposal, subject to the imposition of 
the road construction standards and conditions for Council to acquire the road reserve and reach a 
suitable standard for dedication to QPRC. Additionally, applicable contributions fees have been 
included within the conditions of consent.  

Health & Building Comments 
 
Council’s Building Officer offered no objections to the proposal, subject to the imposition of 
recommended conditions of consent for compliance with the BCA and installation of appropriate 
Effluent Management. 

EXTERNAL REFERRALS 

NSW Department of Planning, Industry and Environment - Planning 

The application was referred to NSW Department of Planning, Industry and Environment - 
Planning as the proposed Clause 4.6 Variation is over greater than 10% and as such is beyond the 
deemed concurrence powers of Council as per the NSW Planning Circular PS 20-002. The 
application was referred on 29 May 2019 with no response received to date. It should be noted that 
this does not limit Council’s ability to refuse the subject application in accordance with the staff 
recommendation. 

NSW Department of Planning, Industry and Environment - Crown Land 

The application was referred to NSW Department of Planning, Industry and Environment - Crown 
Land as the proposed development is seeking to construct the access within a Crown Road 
Reserve, an extension to Victoria Street. The application was referred on 29 May 2019 with a 
response received 28 June 2019.  

Crown offered no objection to the development, subject to Council taking ownership of the affected 
Crown Road reserve if approved.  

CONSIDERATION OF THREATENED SPECIES  

Council is required under Section 4.15 of the Environmental Planning and Assessment Act 1979 to 
make an assessment of whether the proposed development will have a significant impact on any 
threatened species, populations, or ecological communities, or their habitats.  Such threatened 
species in NSW may be protected under the NSW Biodiversity Conservation Act 2016 or under the 
Commonwealth Environment Protection and Biodiversity Conservation Act 1999 (EPBC Act).  The 
assessment process under the EPBC Act can occur outside the NSW planning system and 
requires input from the Federal Department of Environment.  Any EPBC Act requirements 
associated with this proposal are discussed later in this section.    

Section 7.3 of the Biodiversity Conservation Act 2016 sets out what must be considered in 
determining whether a proposed development will have a significant impact.  Section 7.3 requires 
the consideration of the following: 
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 any assessment guidelines applicable to the species, population, or ecological communities, or 
their habitats, and  

 the application of the ‘seven-part test’ described in the Section. 

The site is predicted to contain Modified Vegetation under Council’s predictive native vegetation 
mapping.  

An inspection of the site noted that it was pasture improved grassland vegetation that is currently 
being grazed by cattle and is known historical grazing land.   

The proposed removal of the vegetation (grassland for construction) in this application is 
considered the removal of native vegetation and is therefore an activity as defined under the 
Biodiversity Conservation Act 2016. Although it is considered a listed activity, the overall effect on 
the threatened species, the ecological communities and their habitats is not considered to have an 
adverse impact given the scale of clearing on the lot. In addition, the proposed development will 
not exceed the 0.5Ha clearing threshold to trigger a BDAR assessment under the current 
Biodiversity Conservation Act.     

SECTION 4.14 CONSULTATION AND DEVELOPMENT CONSENT – CERTAIN BUSHFIRE 
PRONE LAND – EP&A ACT, 1979 

Section 4.14 of the EP&A Act requires an assessment to be made of the proposal against the 
requirements of the Rural Fire Service document ‘Planning for Bushfire Protection 2006’.  The Act 
allows this assessment to be made by the Council or the RFS.  Assessments under Section 4.14 
against the PBP 2006 need to be made for most development on bushfire prone land which does 
not require an approval under the Rural Fires Act 1997 as integrated development.   

Bushfire prone land on the subject site covers 100% of the site. 

Council undertook a bushfire assessment during an initial site inspection to the site with the details 
below: 

Aspect North East South West 

Vegetation Grassland Grassland Grassland Grassland 

Slope 0-5 5-10 0-5 Upslope 

Distance 38m 50m 92m 100m+ 

BAL 12.5 12.5 12.5 12.5 

Proposed APZ 22 25 22 19 

  

The dwelling, if approved, will be conditioned to comply with the provisions of BAL12.5 under PBP 
2006 and AS3959. 
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SECTION 4.15 CONSIDERATIONS – EP&A Act, 1979 

In determining a development application, the consent authority is to take into consideration the 
following matters of consideration contained within section 4.15 of the Environmental Planning and 
Assessment Act, 1979 as relevant to the development application:  

4.15(1)(a) the provisions of:  
 
(i) any environmental planning instrument 

STATE ENVIRONMENTAL PLANNING POLICY NO. 55 - REMEDIATION OF LAND  
 
Clause 7 of SEPP 55 requires consideration to be given to the potential of land, in recognition of 
historical land uses, to be contaminated and the suitability of the land in its current state for the 
purposes of the proposed development. 
 
The subject site has historically been utilised for broad scale grazing practices as part of a much 
larger land holding and contains no agricultural infrastructure. As such the subject site is 
considered to be suitable in its current state for the purposes of the development. 

STATE ENVIRONMENTAL PLANNING POLICY (BUILDING SUSTAINABILITY INDEX: BASIX ) 
2004   
 
Valid BASIX certificate, No 1034976S_02, issued on 10 November 2019 accompanied the subject 
application. 
PALERANG LOCAL ENVIRONMENTAL PLAN (PLEP) 2014  

An assessment of the proposal against the general aims of PLEP 2014 is included below: 
 
Cl. 1.2(2) Aims Complies  
(a)  to protect and improve the economic, environmental, social and cultural 

resources and prospects of the Palerang community, 
Yes 

(b) to encourage development that supports the long-term economic 
sustainability of the local community, by ensuring that development 
does not unreasonably increase the demand for public services or 
public facilities, 

Yes 

(c) to retain, protect and encourage sustainable primary industry and 
commerce, 

Yes 

(d) to ensure the orderly, innovative and appropriate use of resources in 
Palerang through the effective application of the principles of 
ecologically sustainable development, 

Yes 

(e) to retain and protect wetlands, watercourses and water quality and 
enhance biodiversity and habitat corridors by encouraging the linking of 
fragmented core habitat areas within Palerang, 

Yes 

(f) to identify, protect and provide areas used for community health and 
recreational activities,  

Yes 

(g) to ensure that innovative environmental design is encouraged in 
residential development. 

Yes 
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Permissibility 

The subject site is Zoned RU1 Primary Production zone under Palerang Local 
Environmental Plan 2014.  
  
Zone Objectives 

An assessment of the proposal against the objectives of the RU1 Primary Production zone 
is included below: 
  
Objectives  Complies  
To encourage sustainable primary industry production by 

maintaining and enhancing the natural resource base. 
No 

To encourage diversity in primary industry enterprises and 
systems appropriate for the area. 

Yes 

To minimise the fragmentation and alienation of resource lands. Yes 
To minimise conflict between land uses within this zone and land 

uses within adjoining zones. 
Yes 

To minimise the impact of any development on the natural 
environment. 

Yes 

To ensure that development does not unreasonably increase the 
demand for public services or facilities. 

Yes 

 
Comments: The proposal is considered to be consistent with the objectives of the Primary 
Production Zone as the development will not discourage sustainable primary industry production 
on the land and will not conflict between the land uses of the zone or land uses within adjoining 
zones. The development will not have a detrimental effect on the resources of the land and it is 
considered that it will have minimal impact on the natural environment.  The development will not 
require any further provision of essential roads, transport or utilities infrastructure and therefore will 
not unreasonably increase the demand for public services or facilities. The development is 
considered compatible with the surrounding environment. 
 
Part 4: Principal development standards 
An assessment of the proposal against the relevant provisions contained within Part 4 of 
the PLEP 2014 is provided below.  
 
Erection of dwelling houses on land in certain rural, residential and environmental 
protection zones 
Clause 4.2A of the PLEP 2014 provides requirements for the erection of dwellings on rural 
land. 
Comments The subject site is comprised of three (3) original portions, was previously part 
of a larger holding and fails to satisfy the 40Ha minimum lot size that is applicable to the 
site. As such the subject site fails to satisfy the provisions of Clause 4.2A of the PLEP 
2014. In recognition of the subject application was accompanied by a request prepared in 
accordance with Section 4.6 of the PLEP 2014 to vary the development standard (detailed 
discussion below.) 
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Height of building 
Cl. Standard Controls Proposed Complies  
4.3 Height of building 10m 4.98m Yes 
 
Clause 4.6 Exceptions to Development Standards 
Under Clause 4.6 of the PLEP 2014, the consent authority may consider a variation, where that 
variation would achieve a better outcome.  
 
As demonstrated in the table above, the proposed development fails to comply with the minimum 
lot size provisions for the erection of a dwelling house in certain, rural, residential and environment 
protection zones development standard permitted under Clause 4.2A(3)(a) of the PLEP 2014. A 
copy of the Applicant’s written request to vary the development standard is attached to the Council 
report (Attachment 4) 
 
Clause 4.6(3) of the PLEP 2014 states the following: 

“Development consent must not be granted for development that contravenes a 
development standard unless the consent authority has considered a written request 
from the applicant that seeks to justify the contravention of the development standard 
by demonstrating: 
(a) that compliance with the development standard is unreasonable or unnecessary in 

the circumstances of the case; and 
(b) that there are sufficient environmental planning grounds to justify contravening the 

development standard.” 
 

The applicant has provided a written request that seeks to justify the proposed contravention with 
the development standard on the following grounds including the use of the five part - ‘Wehbe tests 
established by the NSW Land and Environment Court Wehbe v Pittwater Council (2007). The NSW 
Land and Environment Court has established that should development satisfy the provision of one 
of the five test then strict compliance with the development standard should be considered 
unreasonable or unnecessary. 
“ 

 The proposed development will not affect the existing land uses or amenity of surrounding 
properties; 

 The subject site has coinciding physical and legal access; 
 The objectives of the zone and development standard are met by the proposal; 
 The development is similar in nature to surrounding properties and the locality; 
 The RU1 land in this locality is part of the historical village of Araluen and already is held in 

an ownership pattern that does not meet the minimum lot size requirements for a dwelling; 
 The proposal will not add unreasonable additional demand to existing services. The property 

is serviced by a public road, and the dwelling will be powered by stand-alone solar systems 
with domestic water supply collected on-site and effluent management disposed of within the 
boundaries of the property; 

 The property is not isolated rural land, with postal services, school bus and community 
facilities available within walking distance of the land; and 

 The subject site is consistent, both in character and aesthetic value to other properties within 
the vicinity that have approved dwellings located on them. 

  
In this regard, strict compliance with the minimum lot size control is considered to be unreasonable 
and unnecessary in the circumstances. The proposal is compliant with the relevant objectives and will 
have no adverse or environmental or amenity impact. The proposal is therefore justified on 
environmental and social grounds. For the reasons above, the proposed minimum lot size for a dwelling 
variation is consistent with the requirements of Clause 4.6(3)(a) of the PLEP2014. 
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Wehbe Tests 

 Wehbe Test 1: The objectives of the standard are achieved notwithstanding non-compliance with the 

standard 

The proposed variation to the minimum lot size for dwelling development standard will still 
see the objectives achieved notwithstanding the non-compliance with the standard as outlined 
in this report. 

Wehbe Test 2: The underlying objective or purpose of the standard is not relevant to the 

development and therefore compliance is unnecessary 

The underlying objective and purpose of the minimum lot size for a dwelling development 
standard, is considered relevant to the development. 

However (as discussed above) it is considered that allowing a dwelling on this land will 
facilitate the continuing use of the land for agricultural purposes while resulting in a public 
domain interface that is respectful of the existing character of the area, and will have 
acceptable amenity impacts. 

Wehbe Test 3: The underlying object or purpose would be defeated or thwarted if compliance was 

required and therefore compliance is unreasonable 

The provision of a development that strictly complied with the development standard would 
result in no dwelling being able to be built on the land. 

Wehbe Test 4: The development standard has been virtually abandoned or destroyed by the 

Council’s own actions in granting consents departing from the standard and hence compliance 

with the standard is unnecessary and unreasonable 

In this circumstance, strict compliance with this development standard is unnecessary. 

The location and siting of the dwelling means it will not be dominate in the landscape and will 
not impact on any other property owners. The purpose of the development standard would not 
be defeated if non-compliance was approved. 100% compliance is considered unreasonable as 
the variation is acceptable based on merit. The objectives of the standards, as outlined above, 
will still be achieved despite the variation. 

The objectives seek to minimise unplanned rural residential development. As the parcel of land 
exists and is similar in size, if not larger than many of the properties in the locality, the approval 
of a dwelling in this location will not increase unplanned rural residential development within 
the area, as there is already the potential for many more dwellings in the locality due to being 
“existing holdings” under the PLEP2014 and therefore able to apply for a dwelling on the land. 

Wehbe Test 5: The compliance with development standard is unreasonable or inappropriate 
due to existing use of land and current environmental character of the particular parcel of land. 
That is, the particular parcel of land should not have been included in the zone 

The land has been zoned appropriately and the controls applicable to the site are generally 
acceptable, however the blanket minimum lot size for a dwelling over the whole of the RU1 zone 
in this area does not fit within the existing use of the land or the current character of this 
particular property, or the previous historical use of the land as part of the village of Araluen.      
“ 
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The applicant has also sought to establish that there are sufficient environmental planning grounds 
to justify the contravention of the development standard on the following basis: 
 

“The development represents a development pattern which is compatible with the existing character 
and consistent with potential future development within the area. In this context there are sound 
planning grounds and significant benefits to justify contravening the minimum lot size for a dwelling 
development standard. “ 
 

Clause 4.6(4) of the PLEP 2014 states the following: 
“Development consent must not be granted for a development that contravenes a 
development standard unless: 
(a)  the consent authority is satisfied that: 
(i)  the applicant’s written request has adequately addressed the matters required to 

be demonstrated by subclause (3) 
 

Having given consideration to the Applicant’s written request to justify the contravention of the 
minimum lot size standard, the request is not considered to adequately address the matters 
required to be demonstrated in subclause 4.6(3), specifically, that compliance with the standard is 
unnecessary or unreasonable in the circumstances of the case. The applicant has sought to justify 
that strict compliance with the development standard is unnecessary or unreasonable through the 
application of the Wehbe Test (Note: the NSW Land and Environment Court has established that 
the test only requires 1 of the 5 tests to be satisfied). The proposal, resulting in residential 
development contrary to the development standards of the Palerang Local Environmental Plan, is 
considered to represent unplanned residential development being contrary to the objectives of the 
development standard which seek to minimise unplanned rural residential development and to 
enable the replacement of lawfully erected dwelling houses in rural, residential and environment 
protection zones (Wehbe Test 1). The underlying objectives or purpose of the development 
standard are relevant to the development (Wehbe Test 2). The underlying object or purpose of the 
development standard is not defeated or thwarted by strict application of the development standard 
(Wehbe 3). The development standard has been consistently applied and any variations have 
been suitably justified upon their own merit. As such, the development standard is not considered 
to have been abandoned or destroyed (Wehbe 4). It is noted that the applicant has taken some 
artistic license in interpretation of Wehbe Test 5. The test as established within Wehbe v Pittwater 
Council (2007) reads as follows:  
 
 “the zoning of particular land” was “unreasonable or inappropriate” so that “a development 
standard appropriate for that zoning was also unreasonable or unnecessary as it applied to that 
land” and that “compliance with the standard in that case would also be unreasonable or 
unnecessary: 
 
Given that the subject site has been utilised consistently over the past 50 years as part of a larger 
land holding for the purposes of extensive agriculture, the zoning of the land is considered to be 
reasonable and appropriate for the site.  
Based upon the above the strict compliance with the development standard is not considered to be 
unreasonable or unnecessary.  
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In considering if there are sufficient environmental planning grounds to justify contravening the 
development standard, Council officers do not support the proposition that the proposed departure 
would result in a development pattern that is consistent with the existing and desired future 
character of the locality or the benefits posed by the departure justify the contravention of the 
development standard. Rather, the proposed development is considered to be contrary to the 
planned residential density as established through the Palerang Local Environmental Plan 2014. 
 

(ii)  the proposed development will be in the public interest because it is consistent 
with the objectives of the particular standard and the objectives for development 
within the zone in which the development is proposed to be carried out.  

 
The objectives of Clause 4.2A of the PLEP 2014 are as follows: 

(a)  to minimise unplanned rural residential development, 
(b)  to enable the replacement of lawfully erected dwelling houses in rural, residential 

and environment protection zones. 
 

The proposal is considered to be inconsistent with the objectives of the development standard in 
that the subject site fails to satisfy the requirements for the erection of a dwelling house upon the 
subject site, the proposed development must be considered as unplanned rural residential 
development beyond the strategic vision of the PLEP 2014. As such, the proposed development is 
inconsistent with the objectives of the zone. 
 
The site is Zoned RU1 Primary Production zone under PLEP 2014. The objectives of the zone are 
as follows 
 

•   To encourage sustainable primary industry production by maintaining and 
enhancing the natural resource base. 

•   To encourage diversity in primary industry enterprises and systems appropriate for 
the area. 

•   To minimise the fragmentation and alienation of resource lands. 
•   To minimise conflict between land uses within this zone and land uses within 

adjoining zones. 
•   To minimise the impact of any development on the natural environment. 
•   To ensure that development does not unreasonably increase the demand for public 

services or facilities. 
 

By accommodating for a residential use upon the subject site, the proposed development detracts 
from the likelihood of the broader land holding being utilised for a viable primary production 
purpose. The proposed development is therefore considered to be inconsistent with the objectives 
of the RU1 Primary Production zone which seek to minimise the fragmentation and alienation of 
resource lands. 
 

(b) the concurrence of the Secretary has been obtained.” 
 

As the subject variation request is greater than 10% Council does not have deemed concurrence 
for the subject variation. As such, the subject application as referred to the Planning Secretary for 
Concurrence, however no response has been received to date. It should be noted that this does 
not limit Council’s ability to refuse the subject application. 
 
In conclusion, the applicant’s written request to justify the contravention of the minimum lot size 
provision for the erection of a dwelling house in certain rural, residential and environment 
protection zones development standard permitted under Clause 4.2A(3)(a) of the PLEP 2014 is 
considered to be inadequate in that the applicant has unsatisfactorily demonstrated that 
compliance with the standard is unnecessary or unreasonable in the circumstances of the case, or 
that there are sufficient environmental planning grounds to justify contravening the development 
standard. Accordingly the subject request is considered to fail to satisfy the provisions of Clause 
4.6 of the PLEP 2014 and is therefore not supported. 
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Part 6: Local Provisions 
The relevant provisions contained within Part 6 of the PLEP 2014 are addressed below as part of 
this assessment:  
 
6.1  Earthworks 
Clause 6.1 of the PLEP 2014 establishes a number of matters requiring consideration for 
development involving earthworks.  The development will earthworks to construct the access and 
dwelling pad for plumbing and foundations. The consent, if approved, would contain conditions for 
erosion and sediment control which will ensure the works are consistent with this clause and will 
have minimal impacts to adjoining lots. 

6.11  Essential services 
Clause 6.11 of the PLEP 2014 requires satisfactory arrangements to be made for water supply, 
stormwater drainage, solid domestic waste, sewage, and the treatment and disposal of effluent. 
Along with the supply of electricity and suitable vehicle access. The application, if approved, will 
contain conditions to ensure the dwelling is adequately serviced for vehicle access, effluent 
management and power to be consistent with this clause. 
4.15(1)(a)(ii) any draft environmental planning instruments  

There are no applicable draft planning instruments that are or have been placed on public 
exhibition, to consider as part of this assessment.   

4.15(1)(a)(iii) any development control plan 
 
 

PALERANG DCP 2015 COMMENTS 
Section Controls Complies 

PART B – GENERAL PROVISIONS  
B4 Bushfire Prone Land 

The lot is identified as being bushfire prone land, conditions 
have been set out for asset protection zones, design and 
construction (BAL-12.5), access and landscaping as per the 
advice from the RFS.  It is considered that with the 
implementation of these conditions the development is 
consistent with Planning for Bushfire Protection and AS3959. 

Yes 

B8 Erosion and Sediment control 
The consent will contain a condition for erosion and sediment 
control to ensure that adequate measures are in place during 
the construction phase. 

Yes 

B10.2 Aboriginal Heritage 
An AHIMS search was carried out and did not indicate any 
heritage sites within the vicinity of the proposed 
development, as such it is considered that the proposed 
development is unlikely to result in the disturbance of any 
items of aboriginal indigenous cultural heritage. A condition 
however will be contained within the consent that the 
development is to proceed with caution and if any Aboriginal 
objects are found works should stop and DECCW are to be 
notified.  

Yes 
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B13 On-site System of Sewage Management (OSSM) 
The development proposes a Septic Tank (RELN) with 
trenches for the proposed development.  The consent will 
include conditions to ensure the system is installed as per 
the supplied On-Site Sewage Management Report by Coe 
Planning Services dated May 2019.   

Yes 

B15 Waste Management 
The consent will contain a condition for waste management 
to ensure that adequate measures are in place during the 
construction phase. 
 

Yes 

B17 Rainwater Tanks 
The consent will contain a condition that a minimum 90,000 
water tank is to be installed to the dwelling to meet the 
minimum requirements of the DCP. 

Yes 

PALERANG DCP 2015 COMMENTS 
Section Controls Comment 

PART C2 – RESIDENTIAL DEVELOPMENT  
C2.1.1 Acoustic privacy 

It is considered that the proposed development will not result in 
any adverse impacts on the acoustic privacy of the dwelling or 
adjoining owners. 

Complies 

C2.1.2 Visual privacy 
It is considered that the proposed development will not result in 
any adverse impacts on the visual privacy of the dwellings or 
adjoining owners given the closest distance to the nearest 
dwelling is over 600m away. 

Complies 

C2.1.3 Dwelling Articulation 
It is considered that the proposed dwellings will not detract 
from the existing character or streetscape of the area and is 
well designed to avoid large lengths of unarticulated walls. 

Complies 

C2.1.4 Dwelling Exteriors 
It is considered that the proposed dwellings will not detract 
from the existing character of the locality. The consent will 
contain a condition that all structures including water tank(s) 
are to be finished in materials that have low reflectivity and 
colours are to incorporate the use of muted, natural colours 
that will blend with, rather than stand out from, the landscape 
for major features such as walls and roof. 

Complies 

C2.1.6 Driveways, Entrances, Access, Parking and Utilities 
The application was referred to the Development engineering 
team who have provided adequate conditions to upgrade the 
entrance and access to comply with Council’s AUS-SPEC 
standards and the standards imposed by the NSW RFS. 
Upon completion of works satisfaction to Council standards as 
conditioned, the extension of Victoria Street will be dedicated 
to Council. 

Complies 
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C2.1.7 Energy and water efficiency 
The dwellings are to comply with BASIX No 1016099S, issued 
on 16 May 2019. 

Complies 

C2.1.9 Height 
The proposed development height of 6.98m complies with the 
height map requirements of 10m set out in the PLEP 2014. 

Complies 

C2.1.11 Overshadowing 
It is considered that the proposed development will not result in 
any adverse overshadowing impacts on adjoining properties; 
the dwellings exceeds the minimum setbacks and the nearest 
neighbour is over 600m away.  
 
 

Complies 

C2.1.12 Solar Access 
It is considered that due to the dwelling layouts the 
development will not result in any adverse impact on the solar 
access of the site. 

Complies 

C2.1.13 Siting and orientation 
 

It is considered that the orientation and siting of the 
development will not detract from the existing characteristic 
pattern and the dwelling is set back and will not be visible from 
the road. 

Complies 

C2.1.15 Street frontage 
Due to the location of the dwelling it will have adequate solar 
access, outdoor space, privacy and vehicle accommodation. 
It is considered that the siting of the development will not 
significantly detract from the existing characteristic of the street 
pattern. 

Complies 

C2.1.14 Roof form (shape) 
The proposed development proposes a roof pitch of 15 
degrees, under the DCP maximum of 32 degrees. This design 
does not create unnecessary bulk in scale for the 
development.  

Complies 

C2.1.16 Streetscape 
It is considered that the proposed development will not have 
any significant impacts on the prevailing streetscape. 

Complies 

C2.1.19 Potable Water and Sewage Disposal 
The development will be conditioned to be connected to a 
90,000L rain water tank to service the domestic needs of the 
development and the NSW Health approved Septic tank 
system installed. 

Complies 
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C2.5.1 Setbacks 

 Permitted Proposed Compliant 

Front Boundary 50 m 50m  Yes 

Rear Boundary 25 m 80m+ Yes 

North Side 
Setback 

25 m 38m Yes 

South Side 
Setback 

25 m 92m Yes 

 

Complies 

C2.5.2 Potable water supply 
The consent has been conditioned that a minimum 90,000 litre 
water tank is to be installed to each dwelling to meet the 
minimum requirements of the DCP. 

Complies 

 
4.15(1)(a)(iiia) any planning agreement or draft planning agreement 

No planning agreement has been entered into under section 7.4 of the Environmental Planning 
and Assessment Act 1979.  

4.15(1)(a)(iv) matters prescribed by the regulations 

Clause 92 of the Environmental Planning and Assessment (EP&A) Regulation 2000 requires 
Council to take into consideration Australian Standard AS2601–1991: The Demolition of 
Structures, in the determination of a development application.  

Having regard to this prescribed matters, the proposed development does not involve the 
demolition of a building for the purposes of AS 2601 – 1991: The Demolition of Structures.  

Should this application be approved, appropriate conditions of consent are included within the 
recommended to ensure compliance with any relevant regulations.    

4.15(1)(a)(v) any coastal zone management plan   

Council is not subject to a coastal zone management plan.  

4.15(1)(b) the likely impacts of the development, including environmental impacts on 
both the natural and built environments, and social and economic impacts in 
the locality   

 
As previously discussed, in recognition of the extent of the variation proposed the proposed 
development is considered to be contrary to the strategic vision for development within the RU1 
Primary Production zone and represents unplanned residential development. By accommodating 
for a residential use upon the subject site, the proposed development detracts from the likelihood 
of the land being utilised for a viable primary production purpose. The proposed development is 
therefore considered to be inconsistent with the objectives of the RU1 Primary Production zone 
which seek to minimise the fragmentation and alienation of resource land. 
 

4.15(1)(c) the suitability of the site for the development   

The subject site is not subject to any environmental constraints considered to make it unsuitable 
for the purposes of the proposed development. 

4.15(1)(d) any submissions made in accordance with this Act or the regulations  

The application was notified in accordance with Part E of the PDCP 2015 from 29 May 2019 to 11 
June 2019, with One (1) submission received, raising the following concerns: 
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1. Legal Access 
Assessing officer’s comments: A submission has raised concerns for the legal access to the 
subject site as it relies on a Crown Road currently under lease. 

The application was referred to the NSW Crown Land Department who have reviewed the 
application and have no objection to the proposal, subject to the extension of Victoria Street being 
dedicated to QPRC. It’s considered that the review by the Crown has considered the lease 
arrangement and provides no barrier for this approval.  

2. Minimum Lot Size 
Assessing officer’s comments: A submission has raised concern on the permissibility of a dwelling 
on a Lot under 40Ha. 

The applicant has provided justification for Council to consider a 4.6 variation to this development 
standard. The details attempt to justify why the dwelling should be located on a 5.66Ha lot creating 
a potential 86% variation to the control. Council have reviewed the request and will not support the 
proposal. Details on the 4.6 assessment above. 

3. Exact Location of property 
Assessing officer’s comments: A submission has raised concern on the physical location of the 
property. 

The application has supplied a site plan which shows the approx. location of the development 
solely within the lot boundaries. Any concerns about boundary lines onsite should be directed to 
the services of a registered land surveyor.  

4.15(1)(e) the public interest 

The public interest is served through the detailed assessment of this development application 
under the relevant local planning controls and legislation and consideration of any submissions 
received relating to it by Council. In recognition of the proposed developments failure to satisfy the 
minimum lot size provisions of Clause 4.2A of the PLEP 2014, the proposed development is 
considered to be contrary to the public interest.   

SECTION 64 CONTRIBUTIONS 

Section 64 of the Local Government Act 1993 allows contributions to be levied towards the 
provision of water, sewerage and stormwater infrastructure.  

Section 64 Contributions are not applicable to the proposed development as follows: 

SECTION 7.11 CONTRIBUTIONS 

Section 7.11 of the Environmental Planning & Assessment Act 1979 permits councils to require as 
a condition of development consent, the reasonable dedication of land or the payment of monies, 
or both, for development that is likely to require the provision of, or increase the demand for public 
amenities and public services within the area. 

Section 7.11 Contributions are applicable to the proposed development, however as the subject 
application is recommended for refusal they have not been calculated. 

CONCLUSION 

The application has been assessed having regard to Section 4.15 of the Environmental Planning 
and Assessment Act 1979, and is considered to be unsatisfactory for approval. As such, it 
recommended that DA.2019.090 be refused. 
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