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DA.2019.1116 – 4.15 CONSIDERATIONS 

In determining a development application, the consent authority is to take into consideration the 
following matters of consideration contained within section 4.15 of the Environmental Planning and 
Assessment Act, 1979 as relevant to the development application:  
 
4.15(1)(a) the provisions of:  
 
(i) any environmental planning instrument 

STATE ENVIRONMENTAL PLANNING POLICY (BUILDING SUSTAINABILITY INDEX: BASIX ) 
2004  
 
The subject application was accompanied by a BASIX Certificate (Certificate Number: 1013483S) 
identifying the project as satisfying minimum water, thermal comfort and energy requirements. It is 
however noted that the Certificate identifies the proposal as including a four (4) bedroom dwelling 
which includes each of the enclosed offices as a bedroom. 
 
STATE ENVIRONMENTAL PLANNING POLICY NO. 55 - REMEDIATION OF LAND 
 

Clause 7 of SEPP 55 requires that consideration be given to the suitability of the site in its current 
state for the purposes of the proposed development. A search of Councils records found that the 
subject site was historically utilised as private open space in conjunction with an adjoining dwelling. 
As such, the subject site is considered to be suitable in its current state for the purposes of the 
proposed development.  

 

QUEANBEYAN LOCAL ENVIRONMENTAL PLAN (QLEP) 2012  

An assessment of the proposal against the general aims of QLEP 2012 is included below: 

 

Cl. 
1.2(2) 

Aims Complies  

(a) To facilitate the orderly and economic use and development of land in 
Queanbeyan based on ecological sustainability principles. 

Yes 

(b) To provide for a diversity of housing throughout Queanbeyan. Yes 

(c) To provide for a hierarchy of retail, commercial and industrial land uses 
that encourage economic and business development catering for the 
retail, commercial and service needs of the community. 

Yes 

(d) To recognise and protect Queanbeyan’s natural, cultural and built 
heritage including environmentally sensitive areas such as 
Queanbeyan’s native grasslands, the Queanbeyan River and 
Jerrabomberra Creek. 

Yes 

(e) To protect the scenic quality, views and vistas from main roads and 
other vantage points within Queanbeyan of the escarpment and Mount 
Jerrabomberra. 

Yes 

(f) To maintain the unique identity and country character of Queanbeyan. Yes 

(g) To facilitate the orderly growth of the urban release area in Googong in 
a staged manner that promotes a high level of residential amenity and 
the timely provision of physical and social infrastructure through 

Yes 
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appropriate phasing of the development of land. 

 
Permissibility 

The subject site is zoned B3 Commercial Core under the QLEP 2012. Development for the 
purposes of shop top housing, as defined below, is the only form of residential accommodation 
permissible with consent within the zone. 

shop top housing means one or more dwellings located above ground floor retail premises or 
business premises. 

To date Council has received limited information regarding the proposed ground floor use beyond 
a note on the application form stating “lower space to be used as office space to run a family 
business”. It is noted that the use of the ground floor tenancy as an office premise being a type of 
commercial premises is permissible with consent within the zone, however such a use falls outside 
of the above definition of a shop top housing development and as such the residential component 
of the development would be prohibited. 

office premises means a building or place used for the purpose of administrative, clerical, 
technical, professional or similar activities that do not include dealing with members of the 
public at the building or place on a direct and regular basis, except where such dealing is a 
minor activity (by appointment) that is ancillary to the main purpose for which the building or 
place is used. 

commercial premises means any of the following— 
(a)  business premises, 
(b)  office premises, 
(c)  retail premises. 

Beyond this Council staff have concern that the proposed structure is intended to be utilised in its 

entirety as a single dwelling which is prohibited within the zone. Conversations with the applicant 

have confirmed these concerns noting that while “there will be office use relating to a family 

business, the area will also be used to provide infrequent accommodation for family members”. 

The configuration of ground floor with offices areas including walk in robes and ensuites, laundry 

facilities, an outdoor kitchen and tennis court lends itself to residential use.  Based upon this 

information Council staff are of the opinion that the proposed development is defined as a single 

dwelling potentially including a home occupation element being a prohibited use within the zone.  

As such, it is recommended that the subject application be refused.Zone Objectives 

An assessment of the proposal against the objectives of the B3 Commercial Core zone is included below: 
  

Objectives  Complies  

To provide a wide range of retail, business, office, entertainment, community 
and other suitable land uses that serve the needs of the local and wider 
community. 

Yes 

To encourage appropriate employment opportunities in accessible locations. Yes 

To maximise public transport patronage and encourage walking and cycling. Yes 

To recognise the Queanbeyan central business district as the main commercial 
and retail centre of Queanbeyan and to reinforce its commercial and retail 
primacy in Queanbeyan. 

Yes 

To encourage some high density residential uses in conjunction with retail or 
employment uses where appropriate. 

Yes 

 
 
Part 4: Principal development standards 

An assessment of the proposal against the relevant provisions contained within Part 4 of the QLEP 2012 is 
provided below.  
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Height of building 

Cl. Standard Controls Proposed Complies  

4.3 Height of building 30m 12.3m Yes 

 
 
 
 
Part 7: Local Provisions 

The relevant provisions contained within Part 7 of the QLEP 2012 are addressed below as part of this 
assessment:  

7.2  Flood planning 

Clause 7.2 of the QLEP 2012 makes provision for developments within the flood planning area. The site is 
identified as “flood planning area” on the Flood Planning Map. The proposed floor levels are compatible with 
the flood risk upon the site, however a Comprehensive Flood Management Plan would be required for the 
proposal if Council was of a mind to support the proposal. 

7.9 Essential services 

Clause 7.9 of the QLEP 2012 requires satisfactory arrangements to be made for water supply, stormwater 
drainage, solid domestic waste, sewage, and the treatment and disposal of effluent. Along with the supply of 
electricity and suitable vehicle access.  

Development consent must not be granted to development unless the consent authority is satisfied that any 
of the following services that are essential for the development are available or that adequate arrangements 
have been made to make them available when required: 

(a)  the supply of water, 

(b)  the supply of electricity, 

(c)  the disposal and management of sewage, 

(d)  stormwater drainage or on-site conservation, 

(e)  suitable vehicular access. 
 
Council’s Development Engineer has assessed the proposed development and confirmed that the site is 
capable of being adequately serviced for the purposes of the proposed development.  

4.15(1)(a)(ii) any draft environmental planning instruments  

There are no applicable draft planning instruments that are or have been placed on public 
exhibition, to consider as part of this assessment.   

4.15(1)(a)(iii) any development control plan 
 

QUEANBEYAN DCP 2012 COMMENTS 

Section Controls Compliance / 
Conditions 

PART 1 – ABOUT THIS DEVELOPMENT CONTROL PLAN 
1.8 Public Notification Of A Development Application 

The development application was notified to adjoining owners and No 
submissions were received. 

Yes 

PART 2 – ALL ZONES 
2.2 Car Parking 

The amended plans received to date fail to demonstrate compliant off 
street car parking spaces to accommodate for the proposed ground 
floor tenancy. A minimum of Four (4) spaces are required for this 
tenancy.  

No 

2.3 Environmental Management 
A BASIX certificate has been submitted and the relevant 
commitments shown on the submitted plans, however this document 
includes the ground floor area of the structure as part of the dwelling. 

No 

2.4 Contaminated Land Management Yes 
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The proposal is considered generally satisfactory with respect to 
State Environmental Planning Policy 55 – Remediation of Land 
(SEPP 55) and therefore also with respect to DCP clause 2.4.  The 
land is not known to have been used for potentially contaminating 
activities. 

2.5 Flood Management 
While the subject site is flood prone the proposed development is 
consistent with the flood risk upon the site. 

Yes 
 
 
 

2.6 Landscaping 
A landscaping plan was required to be submitted with the application. 
Such a plan was not submitted. 

Yes 
 

2.7 Erosion and Sediment Control 
Standard conditions relating to site management will be imposed 
should development consent be granted. 

Yes 

 

QUEANBEYAN DCP 2012 COMMENTS 

Section Controls Compliance / 
Conditions 

PART 3D – SHOP TOP HOUSING 
3.2 Shop Top Housing 

 
Controls  

a) Setbacks for shop top housing within the CBD shall comply with 

the setback requirements set out in Part 7 of this DCP.  

 
b) Provide flexible building layouts which allow variable tenancies 

or uses on the first two floors of a building above the ground 

floor.  

 
c) Minimum floor to ceiling heights are 3.3 metres for commercial 

office and 3.6 metres for active public uses, such as retail and 

restaurants.  

 
d) Separate commercial service requirements, such as loading 

docks, from residential access, servicing needs and primary 

outlook.  

 
e) Locate clearly demarcated residential entries directly from the 

public street.  

 
f) Clearly separate and distinguish commercial and residential 

entries and vertical circulation.  

 
g) Provide security access controls to all entrances into private 

areas, including car parks and internal courtyards.  

 
h) All development must be provided with designated secure 

storage space for each unit.  

 
i) Provide safe pedestrian routes through the site, where required.  

 
j) Front buildings onto major streets with active uses.  

 
k) Avoid the use of blank building walls at the ground level.  

 

No – the 
proposed 
development 
fails to provide 
compliant floor 
to ceiling 
heights for the 
ground floor 
tenancy. 

3.3 Design 
 
Controls  

a) New buildings facades shall include articulation such as 

awnings, balconies and other architectural elements to reduce the 

perceived depth and bulk of the development.  

While the 
proposed 
development 
appears bulky 
in nature when 
viewed from 
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b) Awnings are to be provided along streets where active street 

frontages are promoted.  

 
c) Awnings must have sufficient depth but also be setback 

sufficiently to allow for street trees, furniture etc.  

 

the public 
carpark to the 
rear of the site  
this is 
consistent with 
existing 
developments 
on adjoining 
lots as a result 
of flood levels 
affecting the 
site. 

3.4 Parking 
 
Controls  

a) Parking is provided at the rate of 2 spaces per dwelling, 
such parking to be in addition to the commercial 
requirements of the building.  

 

No – 3 spaces 
for dwelling but 
no commercial 
parking. 

3.5 Services 
 
Controls  

a) Mechanical drying facilities are provided.  

 
b) Common garbage facilities are provided, at ground level, 

screened from any street (lane or alternate).  

 
c) Letter boxes are provided in accordance with Australia Post 

requirements.  

 

No – No 
common 
garbage 
facilities 
provided 

3.6 Private Open Space 
 
Controls  

a) Private open space is provided for each dwelling at a minimum 

rate of 12m2 per dwelling, with a minimum depth of 2.4m.  

Note: Private open space would generally be provided by way 
of a balcony or deck at the first floor level.  

 

 
Yes 

3.7 Residential Balconies Associated with Shop Top Housing 
 
Controls 
 

a) Where other private open space is not provided, at least one 

primary balcony should be provided. 

  
b) Primary balconies shall be:  

i) Located adjacent to the main living areas; and  

ii) Sufficiently large and well proportioned.  

 
c) Secondary balconies, including Juliet balconies and the like 

should be considered for additional amenity and choice.  

 
d) Design solutions should be considered to ameliorate the effect of 

noise and wind. This could be achieved by:  

i) Locating balconies facing predominantly north, east or west 

to provide solar access;  

ii) Utilising sun screens, pergolas, shutters and operable walls 

to control sunlight and wind;  

iii) Providing balconies with operable screens, Juliet balconies 

or operable walls/sliding doors with a balustrade in special 

locations where noise or high winds prohibit other solutions 

on busy roads or in tower buildings;  

Yes 
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iv) Choose cantilevered balconies, partially cantilevered 

balconies and/or recessed balconies in response to daylight, 

wind, acoustic privacy and visual privacy; and  

v) Ensuring balconies are not so deep that they prevent 

sunlight entering the dwelling below.  

 
e) Design balustrades to allow views and casual surveillance of the 

street while providing for safety and visual privacy. Design 

considerations may include:  

i) Detailing balustrades using a proportion of solid to 

transparent materials to address site lines from the street, 

public domain or adjacent development. Full glass 

balustrades do not provide privacy for the balcony or the 

apartment’s interior, especially at night.  

ii) Detailing balustrades and providing screening from the 

public, for example, for a person seated looking at a view, 

clothes drying areas, bicycle storage or air conditioning 

units.  

iii) Co-ordinate and integrate building services, such as 

drainage pipes, with overall façade and balcony design, for 

example, drainage pipes under balconies are often visible 

from below in taller buildings and negatively impact on the 

overall façade appearance.  

iv) Choose cantilevered balconies, partially cantilevered 

balconies and/or recessed balconies in response to daylight, 

wind, acoustic privacy and visual privacy; and  

v) Ensuring balconies are not so deep that they prevent 

sunlight entering the dwelling below.  

 

3.8 Size of dwelling 
 
Controls  

a) Each dwelling has a minimum area of 50m2. 

  
b) Access at ground level is separate from the access to any 

commercial building and does not exceed 1.8m width across the 

frontage of the building.  

 
c) All construction complies with the BCA.  

 

Note: All relevant construction shall address the heritage chapter 
of this DCP. 

No – proposed 
dwelling does 
not include 
BCA compliant 
laundry 
facilities 
(laundry 
proposed 
within ground 
floor tenancy). 

3.9 Utilities 
 
Controls  

a) Separately metered power and water is to be provided to each 

dwelling.  

 

Could be 
conditioned if 
proposal was 
to be approved 

 
 
4.15(1)(a)(iiia) any planning agreement or draft planning agreement 

No planning agreement has been entered into under section 7.4 of the Environmental Planning 
and Assessment Act 1979.  

4.15(1)(a)(iv) matters prescribed by the regulations 

Clause 92 of the Environmental Planning and Assessment (EP&A) Regulation 2000 requires 
Council to take into consideration Australian Standard AS2601–1991: The Demolition of 
Structures, in the determination of a development application.  
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Having regard to this prescribed matters, the proposed development does not involve the 
demolition of a building for the purposes of AS 2601 – 1991: The Demolition of Structures.  

Should this application be approved, appropriate conditions of consent will need to be prepared to 
ensure compliance with any relevant regulations.    

 

4.15(1)(a)(v) any coastal zone management plan   

Council is not subject to a coastal zone management plan.  

4.15(1)(b) the likely impacts of the development, including environmental impacts on 
both the natural and built environments, and social and economic impacts in 
the locality   

The subject application was accompanied by insufficient information regarding the proposed use of 
the ground floor tenancy and the associated off-street parking and waste management 
arrangements as to allow for appropriate consideration to be given to the likely impacts of the 
proposal.  

4.15(1)(c) the suitability of the site for the development   

The subject application was accompanied by insufficient information regarding the proposed use of 
the ground floor tenancy and the associated off-street parking and waste management 
arrangements as to allow for appropriate consideration to be given to suitability of the site for the 
purposes of the proposed development.  

4.15(1)(d) any submissions made in accordance with this Act or the regulations  

The application was notified in accordance with Section 1.8 of the QDCP 2012 from 3 September 
2019 to 17 September 2019, with No submissions received.  

4.15(1)(e) the public interest 

The public interest is served through the detailed assessment of this development application 
under the relevant local planning controls and legislation and consideration of any submissions 
received relating to it by Council. In recognition of the number of non-compliances identified 
throughout this assessment the proposed development is considered to be contrary to the public 
interest.   

SECTION 64 CONTRIBUTIONS 

Section 64 of the Local Government Act 1993 allows contributions to be levied towards the 
provision of water, sewerage and stormwater infrastructure.  

Section 64 Contributions would be applicable to the proposed development, however calculations 
have not been undertaken as the proposal is recommended for refusal. 

SECTION 7.11 CONTRIBUTIONS 

Section 7.11 of the Environmental Planning & Assessment Act 1979 permits councils to require as 
a condition of development consent, the reasonable dedication of land or the payment of monies, 
or both, for development that is likely to require the provision of, or increase the demand for public 
amenities and public services within the area. 

Section 7.11 Contributions would be applicable to the proposed development, however 
calculations have not been undertaken as the proposal is recommended for refusal. 
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CONCLUSION 

The application has been assessed having regard to Section 4.15 the Environmental Planning and 
Assessment Act 1979, and is considered to be unsatisfactory for approval.  The application is 
recommended for refusal for the following reasons: 

Reasons for Refusal: 

(a) The subject application was accompanied by insufficient information to determine 
whether compliance of the proposed development with the relevant development 
standards and controls could be established; 

(b) Based upon the information provided to date the proposed development is prohibited 
within the B3 Commercial Core zone under the Queanbeyan Local Environmental Plan 
2012. 
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