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Section 96(2) Matters for Consideration - 82/96. 

SECTION 96 MODIFICATIONS  – GENERALLY EP&A ACT, 1979 
 
96(2) Modifications involving minimal environmental impact  
 
A consent authority may, on application being made by the applicant or any other person 
entitled to act on a consent granted by the consent authority and subject to and in 
accordance with the regulations, modify the consent if: 
 
(a)  it is satisfied that the development to which the consent as modified relates is 
substantially the same development as the development for which consent was originally 
granted and before that consent as originally granted was modified (if at all), and 
 
(b)  it has consulted with the relevant Minister, public authority or approval body (within the 
meaning of Division 4.8) in respect of a condition imposed as a requirement of a 
concurrence to the consent or in accordance with the general terms of an approval 
proposed to be granted by the approval body and that Minister, authority or body has not, 
within 21 days after being consulted, objected to the modification of that consent, and 
 
(c)  it has notified the application in accordance with: 
 

(i)  the regulations, if the regulations so require, or 
(ii)  a development control plan, if the consent authority is a council that has made a 
development control plan that requires the notification or advertising of applications for 
modification of a development consent, and 

 
(d)  it has considered any submissions made concerning the proposed modification within 
the period prescribed by the regulations or provided by the development control plan, as 
the case may be. 
 
Comment:  
 
In regards subclause ‘a’, Council is satisfied that the development to which the consent as 
modified relates is substantially the same development for which consent was originally 
granted in that the proposal remains to be for the purposes of an Eight lot Torrens title 
subdivision.  
 
In regards subclause ‘b’, Council has referred the proposal to Department of Planning, 
Industry and Environment – Crown Lands as concurrency agencies under the parent 
consent. Correspondence was received raising no objection to the proposal as modified. 
 
With regards subclause ‘c’ and ‘d’, the application was publically notified from 18 March 
2020 to 1 April 2020. One submission was received. The matters raised within this 
submission are discussed in detail later within this report. 
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SECTION 79C CONSIDERATIONS – EP&A Act, 1979 
 
In determining a development application, the consent authority is to take into 
consideration the following matters of consideration contained within section 79C of the 
Environmental Planning and Assessment Act, 1979 as relevant to the development 
application:  
 
79C(1)(a) the provisions of:  
 
(i) any environmental planning instrument 
 
While since repealed, at the time of approval of the parent consent and lodgement of the 
subject modification the Tallaganda Local Environmental Plan (TLEP) 1991 was the 
applicable environmental planning instrument. As such, an assessment of the proposal as 
modified against the relevant provisions of the TLEP 1991 follows: 

TALLAGANDA LOCAL ENVIRONMENTAL PLAN 1991 

The subject site is zoned 1(a) General Rural zone under the TLEP 1991. The proposed 
modifications retaining five allotments greater than 40ha in area and three concessional 
allotments being greater than 2Ha in area involves no changes to the compliance of the 
development with the relevant provisions of the TLEP 1991 from that of the parent 
development. 
 
79C(1)(a)(ii) any draft environmental planning instruments  

 
DRAFT QUEANBEYAN-PALERANG LOCAL ENVIRONMENTAL PLAN (QPLEP) 2020 

The draft Queanbeyan-Palerang Comprehensive Local Environmental Plan 2020 was 
recently public exhibited from 1 June 2020 to 30 June 2020.  The draft plan has been 
considered as part of this assessment and the proposed concessional allotments would 
not be permissible under the draft QPLEP. Nonetheless, as the subject application is for 
the purposes of a modification only, the draft QPLEP has no effect on Council’s ability to 
grant consent to the subject modification.  

79C(1)(a)(iii) any development control plan 
 
TALLAGANDA DEVELOPMENT CONTROL PLAN NO.4 – RURAL 1(A) 
 
While since repealed the Tallaganda Development Control Plan (TDCP) No.4 – Rural 1(A) 
is the applicable development control plan for the purposes of the subject modification 
application. While the proposed allotments configuration as modified is generally 
consistent with the relevant provisions of the TDCP No.4, the proposed road standard 
being a gravel formation would result in a variation to the minimum road construction 
standard for the purposes of subdivision as established under Section 2.19 of the TDCP 
No.4. Figure 6 below provides a diagrammatic summary of the requirements of Section 
2.19 of the TDCP No.4. Importantly it should be noted for subdivisions involving 8 of more 
lots, such as the subject development, requires the construction of an 8m wide road 
formation including a minimum 5.6m wide sealed carriageway.   
 
Despite condition 5 of DA 80/92 requiring road upgrade works to Council’s standard for 8 
or more lots, as DA 80/92 resulted in only seven lots it should not have triggered the 
requirement for the sealing of Duckfield Road. However, both DA 82/96 and DA 83/96 
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resulting eight and ten lots respectively would require sealing of the length of Duckfield 
road from its intersection with MR79 (Goulburn Road) to each of the proposed allotments. 
 

 
 
Figure 6: TDCP No.4  Road Standards  
 

In the interest of comparison, if current construction standards were applied to the 
proposal a minimum 9.2m wide road formation including a 7.2m wide sealed carriageway 
would be required under Council’s Development Design Specification D1 – Geometric 
Road Design (Urban and Rural).  
 
The Applicant has sought to justify the proposed variation to the road construction 
standard on the following grounds: 
 

 The Council approved plans and issued Construction Certificate, regardless of their 

presentation, do not call up sealing of roads within the subdivision. Enquiries of Former 

Council Employee Ron Trevallion in fact revealed that “he was working toward the roads 
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being gravelled only”. He seemed unaware of the need for bitumen sealing of the roads and 

added that at no stage was bitumen sealing of the roads raised with the applicants. On the 

basis the applicants proceeded through a number of consultants to design and construct the 

roads to a gravel standard. 

 Despite the fact that consultant Brian Burge wrote to Council seeking clarification 

regarding the construction standards including whether bitumen sealing was not required, 

Council’s reply on the issue was silent leading the applicant to believe that based upon 

previous discussion with Council officers a gravel standard was only required. 

 Stage 1 road works under Development Consent TSC/80/1996/DA that included the 

construction of Duckfield Road from the Tarago Road to a gravel only standard and 

accepted on behalf of Council by former Engineer Manager Ron Trevallion as meeting the 

conditions of the Development Consent upon completion. The issue of bitumen sealing was 

not considered or raised at the time. 

 Discussion with the applicants and their original surveyor reveal they were led to believe 

that graveling of the roads was all that was required. At no stage was bitumen sealing of the 

roads discussed with them. 

 It is acknowledged that due to a succession of a number of technical advisors/ consultants 

engaged upon this project that the management of the issues is not what it should have been. 

However it does not alleviate the fact that work has been undertaken with the advice and 

support of Council officers at the time that has resulted in the road works being constructed 

to a gravel standard. 

 
While it is undeniable that if strictly applied Condition 5 of 82/96 would require bitumen 
sealing of the length of Duckfield Road, Council has not helped itself in that the 
requirements of the development standard have not been clearly enforced throughout the 
construction certificate process and the matter has been drawn out over the last 20 years 
without the matter being resolved despite construction works continuing during this period. 
This is further complicated by the fact that on several instances Council staff have taken it 
upon themselves, despite the road standard remaining unresolved, issued written notice of 
satisfactory completion of works. 
 
In considering the subject modification Council is faced with several options: 
 

1. Enforce Condition 5 of 82/96 which would require the length of Duckfield Road to be 

sealed at the developers cost. Council’s Development Engineer has advised that to 

retrospectively require the developer to seal the approximately 7km length of Duckfield 

Road would cost approximately $840,000; 

 
2. Council accept a reduced construction standard which would result in an 8m wide unsealed 

gravel carriageway.  It is worth noting that in its current state a number of areas of the 

Duckfield Road measure between 6m to 7m and require widening; or 

 
3. A compromise would be to allow for construction to an 8m wide unsealed gravel 

carriageway with bitumen sealing of any portion of the road for a minimum of 100m where 

the near road shoulder (not the centreline) is located 50m from the extremity of an existing 

dwelling or where the shallow nature of allotments promotes construction of dwellings close 

to the road such as proposed Lots 1, 2 and 3. This would limit potential impacts of dust upon 

existing and likely future dwellings along the roadway.  

 
In considering this matter it is appropriate to give weight not only to the impacts of the 
subject application to the cumulative impact of the subject application with the other 
development being undertaken by the along Duckfield Road. The two applications yet to 
be finalised by the developer which include identical road upgrade conditions, 82/96 and 
83/96 will result in 18 additional lots along Duckfield Road which is a significant increase in 
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traffic volumes along the roadway. In supporting a reduction in the construction standard 
Council will inherit a public asset with a higher than average maintenance requirement. 
increased As such, it is considered appropriate that condition 5 be retained in its current 
form and that the sealing of the road way be enforced prior to the issue of a subdivision 
certificate. Nonetheless, if Council is of a mind to reduce the construction standard it is 
recommended that option 3 partial sealing be implemented as to minimise the impacts of 
additional traffic movements upon surrounding residences.  
 
79C(1)(a)(iiia) any planning agreement or draft planning agreement 
 
No planning agreement has been entered into under section 7.4 of the Environmental 
Planning and Assessment Act 1979.  
 
79C(1)(a)(iv) matters prescribed by the regulations 
 
Clause 92 of the Environmental Planning and Assessment (EP&A) Regulation 2000 
requires Council to take into consideration Australian Standard AS2601–1991: The 
Demolition of Structures, in the determination of a development application.  
 
Having regard to this prescribed matters, the proposed development does not involve the 
demolition of a building for the purposes of AS 2601 – 1991: The Demolition of Structures.  
 
79C(1)(a)(v) any coastal zone management plan   
 
Council is not subject to a coastal zone management plan.  
 
79C(1)(b) the likely impacts of the development, including environmental impacts 

on both the natural and built environments, and social and economic 
impacts in the locality   

 
Future development of allotments 
 
In general the proposed modification improves the capacity for the allotments to 
accommodate for future residential development by providing lot boundaries that are more 
considerate of the topographical constraints of the land. However, given the age of both 
the parent consent and the subject modification which predate current legislative 
requirements in relation to bushfire and threatened species any future application for the 
purposes of a dwelling will need to consider compatibility of the dwelling site with the 
bushfire risk and flora and fauna present upon the site. 
 
Outstanding Works 
 
In considering the subject modification application, it has been identified that while despite 
written notice having previously been issued to the developer advising that the required 
works satisfactorily been completed a number of conditions have not been satisfied 
including the fencing of the length of Duckfield Road, construction of a minimum 8m wide 
carriageway, and realignment of the Duckfield Road road reserve to capture the 
constructed carriageway (see Figure 3 above). Further, a significant period of time has 
passed since the works were completed resulting in the deterioration of the works. 
 
Road Carriageway 
 
Regardless of the road finish the minimum required carriageway width under TDCP No.4 
for Duckfield Road is 8m. When measured at random intervals the existing carriageway 
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width varies from 6m to 8.2m with the carriageway failing to achieve the required 8m width 
in numerous instances. As such, regardless of the outcome of the subject modification 
further upgrade works would be required to satisfy Condition 5 of 82/96. 
  
Fencing  
 
In considering the adequacy of fencing Section 2.32 of the TDCP No.4 establishes 
minimum standard for fencing being as follows:  
 

2.32  Fencing of the road reserve boundaries along all lots created by a subdivision 
is to be constructed to a minimum construction standard of 5 Plan wires and 1 
barbed wire at top; strainer posts and assemblies at appropriate interval and a 
steel post every 4 metres. Minimum height of fences to be 1.5m at all times. 

 
When inspecting the fencing works undertaken to date along the length of Duckfield Road 
it was noted that some areas of the existing Duckfield Road road reserve adjoining 
vegetated areas of 350 Goulburn Road were unfenced in areas while in other areas 
fencing comprised of wires stapled to coppers logs, in areas fencing had not been 
appropriately anchored to corner posts and in others fencing had been rested upon top 
stays of star pickets without being threaded through the pickets. A complicating factor to 
this matter is that individual land owners along Duckfield Road have undertaken 
maintenance works to the boundary fencing since the completion of the initial works and 
as such Council is unlikely to be in a position to require the developer to undertake further 
upgrade works to this fencing other than ensuring that the length of the road reserve is 
fenced.   
 
Road alignment 
 
As previously noted throughout this report, an area of the carriageway of Duckfield Road 
was constructed outside of the road reserve upon 260 Duckfield Road. Anecdotal 
evidence upon the Council file suggests that this deviation was undertaken as a private 
agreement between the developer and the land owner as to increase the separation from 
the carriageway to existing dwelling upon the property. The situation appears to have 
deteriorated between the parties to a point whereby each party believes it is the 
responsibility of the other to undertake the required survey work as to realign the road 
reserve to capture the carriageway.  While Council is a signatory to the dedication of land 
to Council for the purposes of a public road reserve the costs of undertaking the survey 
work and preparation and execution of the required administrative documentation should 
be at the cost of the developer. Any agreement to share or offset these costs between the 
developer and the landowner is a private matter in which Council has no involvement. 
Nonetheless, the Subdivision Certificate for 82/96 will not be issued until such time as the 
alignment has been executed so as to ensure that the physical carriageway is located 
within a Council owner road reserve. 
 
 
79C(1)(c) the suitability of the site for the development   
 
The subject modification has no impact upon the suitability site for the purposes of the 
proposed development.  
 
 
79C(1)(d) any submissions made in accordance with this Act or the regulations  
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The application was notified in accordance with Council’s Community Engagement and 
Participation Plan 18 March 2020 to 1 April 2020 with One submission received, raising 
the following concerns: 
 
1. Road alignment 
 
Concern was raised that the physical carriageway of Duckfield Road falls outside of the 
road reserve. 
  
Assessing officer’s comments: This matter has been discussed in detail previously 
throughout this report. In brief this is a private matter between the landowner and 
developer, however a subdivision certificate will not be issued until such time as the 
alignment has been rectified so as to ensure the carriageway is located entirely within a 
legal road reserve. 
 
2. Adequacy of fencing 
 
Concern was raised over the adequacy of fencing works undertaken by the applicant along 
the length of Duckfield Road. 
 
Assessing officer’s comments: While Council records indicate that ongoing concerns have 
been raised over the adequacy of the fencing works and the manner in which they were 
undertaken by the developer. This is a long standing and complex matter as works have 
been undertaken since 1997, being over 23 years ago. As such works have aged and 
private land owners have undertaken their own maintenance works. This makes it difficult 
for Council to impose further maintenance requirements upon the developer.  
Nonetheless, to satisfy the requirements of conditions 5 it is appropriate that the developer 
fence the areas of Duckfield Road where fencing has not been completed. 
 
3. Erosion control 
 
Concern was raised over the adequacy of erosion control measures put in place 
throughout the development and potential ongoing erosion impacts including the ongoing 
siltation of an adjoining dam. 
 
Assessing officer’s comments: No works are currently being undertaken in relation to the 
subject application. As such, it is not possible to provide comment on the adequacy of 
such measures. Any future works will require the implementation and maintenance of 
appropriate erosion and sediment control measures until stabilisation is achieved.   
 
The dam in question captures water from a culvert under Duckfield Road and partially 
encroaches within the road reserve. Upgrade works to the road as a result of the proposed 
development have caused the carriageway to occupy more of the road reserve which has 
brought the carriageway closer to the dam. Inherently an unsealed gravel road will 
generate dust and given the proximity of the dam to the carriageway it is unlikely that 
processes of siltation can be avoided without the carriageway being sealed.  
 
4. Traffic 
 
Concern was raised that the proposed development would result in increased traffic 
volumes upon Duckfield Road and potential increase risk to pedestrians in the area. 
 
Assessing officer’s comments: The subject modification seeks to alter the approved lot 
configuration and does not change the total number of lots. As such, the proposed 
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modification is not considered likely to increase traffic volumes from those of the parent 
development. 
 
5. Livestock safety 
 
Concern was raised that the introduction of additional domestic pets associated with future  
residences upon the allotments would pose a risk to livestock. 
 
Assessing officer’s comments: The subject modification seeks to alter the approved lot 
configuration and does not change the total number of lots. As such, the proposed 
modification will not increase the number of likely future dwellings within the locality. 
Nonetheless, all domestic animal owners have legal obligations regarding the keeping of 
such animals. 
 
 
79C(1)(e) the public interest 
 
The public interest is served through the detailed assessment of this development 
application under the relevant local planning controls and legislation and consideration of 
any submissions received relating to it by Council. The proposed reduction in road 
construction standard would burden Council with increased road maintenance cost as 
traffic volumes increase following the construction of dwellings upon the resulting lots. 
Accordingly it is considered to be contrary to the public interest to reduce the road 
construction standard. 
 
 
SECTION 64 CONTRIBUTIONS 
 

Section 64 of the Local Government Act 1993 allows contributions to be levied towards the 
provision of water, sewerage and stormwater infrastructure.  
 
Section 64 Contributions are applicable to the proposed as modified. 
 
SECTION 94 CONTRIBUTIONS 
 
Section 94 of the Environmental Planning & Assessment Act 1979 permits councils to 
require as a condition of development consent, the reasonable dedication of land or the 
payment of monies, or both, for development that is likely to require the provision of, or 
increase the demand for public amenities and public services within the area. 
 
No additional Section 94 Contributions are applicable to the proposed development as 
modified. 
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Section 96(2) Matters for Consideration - 83/96.A 

SECTION 96 MODIFICATIONS  – GENERALLY EP&A ACT, 1979 
 
96(2) Modifications involving minimal environmental impact  
 
A consent authority may, on application being made by the applicant or any other person 
entitled to act on a consent granted by the consent authority and subject to and in 
accordance with the regulations, modify the consent if: 
 
(a)  it is satisfied that the development to which the consent as modified relates is 
substantially the same development as the development for which consent was originally 
granted and before that consent as originally granted was modified (if at all), and 
 
(b)  it has consulted with the relevant Minister, public authority or approval body (within the 
meaning of Division 4.8) in respect of a condition imposed as a requirement of a 
concurrence to the consent or in accordance with the general terms of an approval 
proposed to be granted by the approval body and that Minister, authority or body has not, 
within 21 days after being consulted, objected to the modification of that consent, and 
 
(c)  it has notified the application in accordance with: 
 

(i)  the regulations, if the regulations so require, or 
(ii)  a development control plan, if the consent authority is a council that has made a 
development control plan that requires the notification or advertising of applications for 
modification of a development consent, and 

 
(d)  it has considered any submissions made concerning the proposed modification within 
the period prescribed by the regulations or provided by the development control plan, as 
the case may be. 
 
Comment:  
 
In regards subclause ‘a’, Council is satisfied that the development to which the consent as 
modified relates is substantially the same development for which consent was originally 
granted in that the proposal remains to be for the purposes of a ten lot Torrens title 
subdivision.  
 
In regards subclause ‘b’, Council has referred the proposal to Department of Planning, 
Industry and Environment – Crown Lands as concurrency agencies under the parent 
consent. Correspondence was received raising no objection to the proposal as modified. 
 
With regards subclause ‘c’ and ‘d’, the application was publically notified from 18 March 
2020 to 1 April 2020. One submission was received. The matters raised within this 
submission are discussed in detail later within this report. 
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SECTION 79C CONSIDERATIONS – EP&A Act, 1979 
 
In determining a development application, the consent authority is to take into 
consideration the following matters of consideration contained within section 79C of the 
Environmental Planning and Assessment Act, 1979 as relevant to the development 
application:  
 
79C(1)(a) the provisions of:  
 
(i) any environmental planning instrument 
 
While since repealed, at the time of approval of the parent consent and lodgement of the 
subject modification the Tallaganda Local Environmental Plan (TLEP) 1991 was the 
applicable environmental planning instrument. As such, an assessment of the proposal as 
modified against the relevant provisions of the TLEP 1991 follows: 

TALLAGANDA LOCAL ENVIRONMENTAL PLAN 1991 

The subject site is zoned 1(a) General Rural zone under the TLEP 1991. The proposed 
modifications retaining seven allotments greater than 40ha in area and three concessional 
allotments being greater than 2Ha in area involves no changes to the compliance of the 
development with the relevant provisions of the TLEP 1991 from that of the parent 
development. 
 
79C(1)(a)(ii) any draft environmental planning instruments  

 
DRAFT QUEANBEYAN-PALERANG LOCAL ENVIRONMENTAL PLAN (QPLEP) 2020 

The draft Queanbeyan-Palerang Comprehensive Local Environmental Plan 2020 was 
recently public exhibited from 1 June 2020 to 30 June 2020.  The draft plan has been 
considered as part of this assessment and the proposed concessional allotments would 
not be permissible under the draft QPLEP. Nonetheless, as the subject application is for 
the purposes of a modification only, the draft QPLEP has no effect on Council’s ability to 
grant consent to the subject modification.  

79C(1)(a)(iii) any development control plan 
 
TALLAGANDA DEVELOPMENT CONTROL PLAN NO.4 – RURAL 1(A) 
 
While since repealed the Tallaganda Development Control Plan (TDCP) No.4 – Rural 1(A) 
is the applicable development control plan for the purposes of the subject modification 
application. While the proposed allotments configuration as modified is generally 
consistent with the relevant provisions of the TDCP No.4, the proposed road standard 
being a gravel formation would result in a variation to the minimum road construction 
standard for the purposes of subdivision as established under Section 2.19 of the TDCP 
No.4. Figure 1 below provides a diagrammatic summary of the requirements of Section 
2.19 of the TDCP No.4. Importantly it should be noted for subdivisions involving 8 of more 
lots, such as the subject development, requires the construction of an 8m wide road 
formation including a minimum 5.6m wide sealed carriageway.   
 
Despite condition 5 of DA 80/92 requiring road upgrade works to Council’s standard for 8 
or more lots, as DA 80/92 resulted in only seven lots it should not have triggered the 
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requirement for the sealing of Duckfield Road. However, both DA 82/96 and DA 83/96 
resulting eight and ten lots respectively would require sealing of the length of Duckfield 
road from its intersection with MR79 (Goulburn Road) to each of the proposed allotments. 
 

 
 
Figure 1: TDCP No.4  Road Standards  
 

In the interest of comparison, if current construction standards were applied to the 
proposal a minimum 9.2m wide road formation including a 7.2m wide sealed carriageway 
would be required under Council’s Development Design Specification D1 – Geometric 
Road Design (Urban and Rural).  
 
The Applicant has sought to justify the proposed variation to the road construction 
standard on the following grounds: 
 

 The Council approved plans and issued Construction Certificate, regardless of their 

presentation, do not call up sealing of roads within the subdivision. Enquiries of Former 
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Council Employee Ron Trevallion in fact revealed that “he was working toward the roads 

being gravelled only”. He seemed unaware of the need for bitumen sealing of the roads and 

added that at no stage was bitumen sealing of the roads raised with the applicants. On the 

basis the applicants proceeded through a number of consultants to design and construct the 

roads to a gravel standard. 

 Despite the fact that consultant Brian Burge wrote to Council seeking clarification 

regarding the construction standards including whether bitumen sealing was not required, 

Council’s reply on the issue was silent leading the applicant to believe that based upon 

previous discussion with Council officers a gravel standard was only required. 

 Stage 1 road works under Development Consent TSC/80/1996/DA that included the 

construction of Duckfield Road from the Tarago Road to a gravel only standard and 

accepted on behalf of Council by former Engineer Manager Ron Trevallion as meeting the 

conditions of the Development Consent upon completion. The issue of bitumen sealing was 

not considered or raised at the time. 

 Discussion with the applicants and their original surveyor reveal they were led to believe 

that graveling of the roads was all that was required. At no stage was bitumen sealing of the 

roads discussed with them. 

 It is acknowledged that due to a succession of a number of technical advisors/ consultants 

engaged upon this project that the management of the issues is not what it should have been. 

However it does not alleviate the fact that work has been undertaken with the advice and 

support of Council officers at the time that has resulted in the road works being constructed 

to a gravel standard. 

 
While it is undeniable that if strictly applied Condition 5 of 83/96 would require bitumen 
sealing of the length of Duckfield Road, Council has not helped itself in that the 
requirements of the development standard have not been clearly enforced throughout the 
construction certificate process and the matter has been drawn out over the last 20 years 
without the matter being resolved despite construction works continuing during this period. 
This is further complicated by the fact that on several instances Council staff have taken it 
upon themselves, despite the road standard remaining unresolved, issued written notice of 
satisfactory completion of works. 
 
In considering the subject modification Council is faced with several options: 
 

1. Enforce Condition 5 of 83/96 which would require the length of Duckfield Road to be 

sealed at the developers cost. Council’s Development Engineer has advised that to 

retrospectively require the developer to seal the approximately 7km length of Duckfield 

Road would cost approximately $840,000; 

 
2. Council accept a reduced construction standard which would result in an 8m wide unsealed 

gravel carriageway.  It is worth noting that in its current state a number of areas of the 

Duckfield Road measure between 6m to 7m and require widening; or 

 
3. A compromise would be to allow for construction to an 8m wide unsealed gravel 

carriageway with bitumen sealing of any portion of the road for a minimum of 100m where 

the near road shoulder (not the centreline) is located 50m from the extremity of an existing 

dwelling or where the shallow nature of allotments promotes construction of dwellings close 

to the road such as proposed Lots 106, 107 and 108. This would limit potential impacts of 

dust upon existing and likely future dwellings along the roadway.  

 
In considering this matter it is appropriate to give weight not only to the impacts of the 
subject application to the cumulative impact of the subject application with the other 
development being undertaken by the along Duckfield Road. The two applications yet to 
be finalised by the developer which include identical road upgrade conditions, 82/96 and 
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83/96 will result in 18 additional lots along Duckfield Road which is a significant increase in 
traffic volumes along the roadway. In supporting a reduction in the construction standard 
Council will inherit a public asset with a higher than average maintenance requirement. 
Increased. As such, it is considered appropriate that condition 5 be retained in its current 
form and that the sealing of the road way be enforced prior to the issue of a subdivision 
certificate. Nonetheless, if Council is of a mind to reduce the construction standard it is 
recommended that option 3 partial sealing be implemented as to minimise the impacts of 
additional traffic movements upon surrounding residences.  
 
79C(1)(a)(iiia) any planning agreement or draft planning agreement 
 
No planning agreement has been entered into under section 7.4 of the Environmental 
Planning and Assessment Act 1979.  
 
79C(1)(a)(iv) matters prescribed by the regulations 
 
Clause 92 of the Environmental Planning and Assessment (EP&A) Regulation 2000 
requires Council to take into consideration Australian Standard AS2601–1991: The 
Demolition of Structures, in the determination of a development application.  
 
Having regard to this prescribed matters, the proposed development does not involve the 
demolition of a building for the purposes of AS 2601 – 1991: The Demolition of Structures.  
 
79C(1)(a)(v) any coastal zone management plan   
 
Council is not subject to a coastal zone management plan.  
 
79C(1)(b) the likely impacts of the development, including environmental impacts 

on both the natural and built environments, and social and economic 
impacts in the locality   

 
Future development of allotments 
 
In general the proposed modification improves the capacity for the allotments to 
accommodate for future residential development by providing lot boundaries that are more 
considerate of the topographical constraints of the land. However, given the age of both 
the parent consent and the subject modification which predate current legislative 
requirements in relation to bushfire and threatened species any future application for the 
purposes of a dwelling will need to consider compatibility of the dwelling site with the 
bushfire risk and flora and fauna present upon the site. 
 
Outstanding Works 
 
In considering the subject modification application, it has been identified that while despite 
written notice having previously been issued to the developer advising that the required 
works satisfactorily been completed a number of conditions have not been satisfied 
including the fencing of the length of Duckfield Road, construction of a minimum 8m wide 
carriageway, and realignment of the Duckfield Road road reserve to capture the 
constructed carriageway. Further, a significant period of time has passed since the works 
were completed resulting in the deterioration of the works. 
 
Road Carriageway 
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Regardless of the road finish the minimum required carriageway width under TDCP No.4 
for Duckfield Road is 8m. When measured at random intervals the existing carriageway 
width varies from 6m to 8.2m with the carriageway failing to achieve the required 8m width 
in numerous instances. As such, regardless of the outcome of the subject modification 
further upgrade works would be required to satisfy Condition 5 of 83/96. 
  
Fencing  
 
In considering the adequacy of fencing Section 2.32 of the TDCP No.4 establishes 
minimum standard for fencing being as follows:  
 

2.32  Fencing of the road reserve boundaries along all lots created by a subdivision 
is to be constructed to a minimum construction standard of 5 Plan wires and 1 
barbed wire at top; strainer posts and assemblies at appropriate interval and a 
steel post every 4 metres. Minimum height of fences to be 1.5m at all times. 

 
When inspecting the fencing works undertaken to date along the length of Duckfield Road 
it was noted that some areas of the existing Duckfield Road road reserve adjoining 
vegetated areas of 350 Goulburn Road were unfenced in areas while in other areas 
fencing comprised of wires stapled to coppers logs, in areas fencing had not been 
appropriately anchored to corner posts and in others fencing had been rested upon top 
stays of star pickets without being threaded through the pickets. A complicating factor to 
this matter is that individual land owners along Duckfield Road have undertaken 
maintenance works to the boundary fencing since the completion of the initial works and 
as such Council is unlikely to be in a position to require the developer to undertake further 
upgrade works to this fencing other than ensuring that the length of the road reserve is 
fenced.   
 
Road alignment 
 
An area of the carriageway of Duckfield Road was constructed outside of the road reserve 
upon 260 Duckfield Road. Anecdotal evidence upon the Council file suggests that this 
deviation was undertaken as a private agreement between the developer and the land 
owner as to increase the separation from the carriageway to existing dwelling upon the 
property. The situation appears to have deteriorated between the parties to a point 
whereby each party believes it is the responsibility of the other to undertake the required 
survey work as to realign the road reserve to capture the carriageway.  While Council is a 
signatory to the dedication of land to Council for the purposes of a public road reserve the 
costs of undertaking the survey work and preparation and execution of the required 
administrative documentation should be at the cost of the developer. Any agreement to 
share or offset these costs between the developer and the landowner is a private matter in 
which Council has no involvement. Nonetheless, the Subdivision Certificate for 83/96 will 
not be issued until such time as the alignment has been executed so as to ensure that the 
physical carriageway is located within a Council owner road reserve. 
 
 
79C(1)(c) the suitability of the site for the development   
 
The subject modification has no impact upon the suitability site for the purposes of the 
proposed development.  
 
 
79C(1)(d) any submissions made in accordance with this Act or the regulations  
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The application was notified in accordance with Council’s Community Engagement and 
Participation Plan 18 March 2020 to 1 April 2020 with One submission received, raising 
the following concerns: 
 
1. Road alignment 
 
Concern was raised that the physical carriageway of Duckfield Road falls outside of the 
road reserve. 
  
Assessing officer’s comments: This matter has been discussed in detail previously 
throughout this report. In brief this is a private matter between the landowner and 
developer, however a subdivision certificate will not be issued until such time as the 
alignment has been rectified so as to ensure the carriageway is located entirely within a 
legal road reserve. 
 
2. Adequacy of fencing 
 
Concern was raised over the adequacy of fencing works undertaken by the applicant along 
the length of Duckfield Road. 
 
Assessing officer’s comments: While Council records indicate that ongoing concerns have 
been raised over the adequacy of the fencing works and the manner in which they were 
undertaken by the developer. This is a long standing and complex matter as works have 
been undertaken since 1997, being over 23 years ago. As such works have aged and 
private land owners have undertaken their own maintenance works. This makes it difficult 
for Council to impose further maintenance requirements upon the developer.  
Nonetheless, to satisfy the requirements of conditions 5 it is appropriate that the developer 
fence the areas of Duckfield Road where fencing has not been completed. 
 
3. Erosion control 
 
Concern was raised over the adequacy of erosion control measures put in place 
throughout the development and potential ongoing erosion impacts including the ongoing 
siltation of an adjoining dam. 
 
Assessing officer’s comments: No works are currently being undertaken in relation to the 
subject application. As such, it is not possible to provide comment on the adequacy of 
such measures. Any future works will require the implementation and maintenance of 
appropriate erosion and sediment control measures until stabilisation is achieved.   
 
The dam in question captures water from a culvert under Duckfield Road and partially 
encroaches within the road reserve. Upgrade works to the road as a result of the proposed 
development have caused the carriageway to occupy more of the road reserve which has 
brought the carriageway closer to the dam. Inherently an unsealed gravel road will 
generate dust and given the proximity of the dam to the carriageway it is unlikely that 
processes of siltation can be avoided without the carriageway being sealed.  
 
4. Traffic 
 
Concern was raised that the proposed development would result in increased traffic 
volumes upon Duckfield Road and potential increase risk to pedestrians in the area. 
 
Assessing officer’s comments: The subject modification seeks to alter the approved lot 
configuration and does not change the total number of lots. As such, the proposed 



7.5 Modification Application 83/96.A - Modification of Ten Lot Torrens Title Subdivision - 536 Duckfield Road, Boro 
Attachment 1 - DA 83/96.A - 96(2) Assessment - 536 Duckfield Road (Continued) 

43 

modification is not considered likely to increase traffic volumes from those of the parent 
development. 
 
5. Livestock safety 
 
Concern was raised that the introduction of additional domestic pets associated with future  
residences upon the allotments would pose a risk to livestock. 
 
Assessing officer’s comments: The subject modification seeks to alter the approved lot 
configuration and does not change the total number of lots. As such, the proposed 
modification will not increase the number of likely future dwellings within the locality. 
Nonetheless, all domestic animal owners have legal obligations regarding the keeping of 
such animals. 
 
 
79C(1)(e) the public interest 
 
The public interest is served through the detailed assessment of this development 
application under the relevant local planning controls and legislation and consideration of 
any submissions received relating to it by Council. The proposed reduction in road 
construction standard would burden Council with increased road maintenance cost as 
traffic volumes increase following the construction of dwellings upon the resulting lots. 
Accordingly it is considered to be contrary to the public interest to reduce the road 
construction standard. 
 
SECTION 64 CONTRIBUTIONS 
 

Section 64 of the Local Government Act 1993 allows contributions to be levied towards the 
provision of water, sewerage and stormwater infrastructure.  
 
Section 64 Contributions are applicable to the proposed as modified. 
 
SECTION 94 CONTRIBUTIONS 
 
Section 94 of the Environmental Planning & Assessment Act 1979 permits councils to 
require as a condition of development consent, the reasonable dedication of land or the 
payment of monies, or both, for development that is likely to require the provision of, or 
increase the demand for public amenities and public services within the area. 
 
No additional Section 94 Contributions are applicable to the proposed development as 
modified. 
 
 

 
 

 

 

 





7.5 Modification Application 83/96.A - Modification of Ten Lot Torrens Title Subdivision - 536 Duckfield Road, Boro 
Attachment 2 - DA 83/96.A - Modified Lot Configuration Plan - 536 Duckfield Road (Continued) 

44 

 

 
 

QUEANBEYAN-PALERANG REGIONAL 
COUNCIL 

 
 

Planning and Strategy Committee of the Whole Meeting 
Attachment 

 
 

12 AUGUST 2020 
 
 

ITEM 7.5 MODIFICATION APPLICATION 83/96.A - MODIFICATION OF 
TEN LOT TORRENS TITLE SUBDIVISION - 536 
DUCKFIELD ROAD, BORO 

 
 
ATTACHMENT 2 DA 83/96.A - MODIFIED LOT CONFIGURATION PLAN - 536 

DUCKFIELD ROAD 
 



7.5 Modification Application 83/96.A - Modification of Ten Lot Torrens Title Subdivision - 536 Duckfield Road, Boro 
Attachment 2 - DA 83/96.A - Modified Lot Configuration Plan - 536 Duckfield Road (Continued) 

45 



7.5 Modification Application 83/96.A - Modification of Ten Lot Torrens Title Subdivision - 536 Duckfield Road, Boro 
Attachment 3 - DA 83/96.A - Submission - 536 Duckfield Road (Continued) 

46 

 

 
 

QUEANBEYAN-PALERANG REGIONAL 
COUNCIL 

 
 

Planning and Strategy Committee of the Whole Meeting 
Attachment 

 
 

12 AUGUST 2020 
 
 

ITEM 7.5 MODIFICATION APPLICATION 83/96.A - MODIFICATION OF 
TEN LOT TORRENS TITLE SUBDIVISION - 536 
DUCKFIELD ROAD, BORO 

 
 
ATTACHMENT 3 DA 83/96.A - SUBMISSION - 536 DUCKFIELD ROAD 
 



7.5 Modification Application 83/96.A - Modification of Ten Lot Torrens Title Subdivision - 536 Duckfield Road, Boro 
Attachment 3 - DA 83/96.A - Submission - 536 Duckfield Road (Continued) 

47 



7.5 Modification Application 83/96.A - Modification of Ten Lot Torrens Title Subdivision - 536 Duckfield Road, Boro 
Attachment 4 - DA 83/96.A -  Notice of Determination and Approved Plans - 536 Duckfield Road (Continued) 

48 

 

 
 

QUEANBEYAN-PALERANG REGIONAL 
COUNCIL 

 
 

Planning and Strategy Committee of the Whole Meeting 
Attachment 

 
 

12 AUGUST 2020 
 
 

ITEM 7.5 MODIFICATION APPLICATION 83/96.A - MODIFICATION OF 
TEN LOT TORRENS TITLE SUBDIVISION - 536 
DUCKFIELD ROAD, BORO 

 
 
ATTACHMENT 4 DA 83/96.A -  NOTICE OF DETERMINATION AND APPROVED 

PLANS - 536 DUCKFIELD ROAD 
 



7.5 Modification Application 83/96.A - Modification of Ten Lot Torrens Title Subdivision - 536 Duckfield Road, Boro 
Attachment 4 - DA 83/96.A -  Notice of Determination and Approved Plans - 536 Duckfield Road (Continued) 

49 

 
  



7.5 Modification Application 83/96.A - Modification of Ten Lot Torrens Title Subdivision - 536 Duckfield Road, Boro 
Attachment 4 - DA 83/96.A -  Notice of Determination and Approved Plans - 536 Duckfield Road (Continued) 

50 

 
  



7.5 Modification Application 83/96.A - Modification of Ten Lot Torrens Title Subdivision - 536 Duckfield Road, Boro 
Attachment 4 - DA 83/96.A -  Notice of Determination and Approved Plans - 536 Duckfield Road (Continued) 

51 

 
  



7.5 Modification Application 83/96.A - Modification of Ten Lot Torrens Title Subdivision - 536 Duckfield Road, Boro 
Attachment 4 - DA 83/96.A -  Notice of Determination and Approved Plans - 536 Duckfield Road (Continued) 

52 

 
  



7.5 Modification Application 83/96.A - Modification of Ten Lot Torrens Title Subdivision - 536 Duckfield Road, Boro 
Attachment 4 - DA 83/96.A -  Notice of Determination and Approved Plans - 536 Duckfield Road (Continued) 

53 

 


	Contents
	Reports to Council - Items for Determination
	7.4 Modification Application 82/96.A - Modification of Eight Lot Torrens Title Subdivision - 536 Duckfield Road, Boro
	DA 82/96.A - Sec 96(2) Assessment - 536 Duckfield Road, Boro
	DA 82/96.A - Modified Lot Configuration Plan - 536 Duckfield Road, Boro
	DA 82/96.A - Submission - 536 Duckfield Road, Boro
	DA 82/96.A - 82/96  Notifice of Determination and Approved Plan - 536 Duckfield Road, Boro
	DA 82/96.A - Previous Council Report - 536 Duckfield Road, Boro

	7.5 Modification Application 83/96.A - Modification of Ten Lot Torrens Title Subdivision - 536 Duckfield Road, Boro
	DA 83/96.A - 96(2) Assessment - 536 Duckfield Road
	DA 83/96.A - Modified Lot Configuration Plan - 536 Duckfield Road
	DA 83/96.A - Submission - 536 Duckfield Road
	DA 83/96.A -  Notice of Determination and Approved Plans - 536 Duckfield Road



