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DELEGATED REPORT - DA.2020.1154.B 

SUMMARY 
 

Proposal: 

Three lot Torrens title subdivision: Modification: 

change to Condition 28, 29 and 30 to enable proposed 

Lot 112 DP to connect to solar power, battery storage 

and backup generator instead of electricity supply.  

Address: 44 Brooks Road BYWONG  NSW  2621 

Property description: Lot 11 DP 245149 

Applicant: PHL Surveyors 

Owner: 
Cheryl Lorraine Le Mesurier & David Barry Le 

Mesurier 

Date of lodgement: 22/12/2021 

Notification period: 21/01/2022 to 08/02/2022 

Submissions received: Nil 

Assessment officer: Annie Shumaker 

Estimated cost of works: $60,110 

Zoning: 
C4 Environmental Living under Palerang Local 

Environmental Plan 2014 

Heritage: Not applicable 

Flood affected: Not applicable 

Bushfire prone: Yes 

Recommendation of officer: Approval 

 
EXECUTIVE SUMMARY 
 
Modify consent conditions 28, 29 and 30 of development consent DA.2020.1154.A to enable 
proposed Lot 112 of the three-lot subdivision to connect to solar power, battery storage and 
backup generator instead of electricity supply.  
 
The application was notified between 21 January 2022 and 08 February 2022. No submissions 
were received. 
 
Recommended for approval subject to amended conditions of consent 28, 29 and 30.  
 
BACKGROUND 
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The subject site, commonly known as 44 Brooks Road, Bywong and described as Lot 11 on DP 
245149, is a single allotment with approval for a three-lot Torrens title subdivision. It has a total 
area of 19.61 Ha. and comprises two dwellings (dual occupancy, detached) and ancillary 
structures.  The approved subdivision will create lots that are 3.92 Ha, 8.22 Ha and 7.47 Ha in size.  
Two of the proposed lots will each contain one of the existing dwellings, while the third lot ie 
proposed lot 112 will include a building envelope for future development, subject to development 
consent.   

A prior modification to the development consent was approved on 26 August 2021 
(DA.2020.1154.A). This modification amended condition 31 of the original consent to reduce the 
width of the required right of carriageway easement from 20m to 10m.  

DESCRIPTION OF THE SITE AND LOCALITY 

Located on the southeast side of Brooks Road, the site is extensively cleared. A watercourse ie 
Gum Flat creek runs from north to south through the southern portion of the block.  The site has a 
divergent slope running to the creek in the proposed lot 112.  
 
Existing development on the current lot 11 consists of two dwellings (detached dual occupancy) 
and ancillary structures.  Vehicular access is provided to the site via an existing driveway from 
Brooks Road.  A new access point to the southernmost proposed lot ie Lot 112 will be created from 
Shinglehouse Road.  The lot will be known as 83 Shinglehouse Road, Bywong. Existing 
development within the locality is primarily rural residential dwellings and ancillary structures such 
as sheds and garages. 
 

 
 

Figure 1: Locality plan 
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Figure 2. Indicative site plan for proposed Lot 112, showing proposed locations of solar 
panels and battery  

 
PROPERTY BURDENS AND CONSTRAINTS  

There are no easements or burdens on the land which could affect, or be affected by, the proposed 
development. 
 
DESCRIPTION OF THE PROPOSED DEVELOPMENT  
 
The specific elements of the proposal are: 
 

• to connect solar power to proposed Lot 112 instead of connecting electricity supply. Due to 

well established trees, infrastructure, distance and intrusion of power lines for future 

purchasers of proposed Lot 111, connection to existing electrical supply from Lot 111 is 

difficult.  
 

• battery storage and back up generator.  

The application seeks Council approval for modification to consent conditions 28, 29 and 30. 
 
CONSENT AUTHORITY 

In accordance with the Environmental Planning and Assessment Act 1979 (EP&A Act) the 
proposal as modified is considered to be local development and Council is the Consent Authority. 

SECTION 4.10 DESIGNATED DEVELOPMENT – EP&A Act, 1979 

The proposal as modified is not designated development. 

SECTION 4.47 INTEGRATED DEVELOPMENT – EP&A Act, 1979 

The proposal as modified is not integrated development.   

REFERRALS 
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INTERNAL REFERRALS 

Engineering Comments 

Council’s Development Engineer provided initial comments on the proposal as follows: 
 
“The land parcel is identified as Lot 11 DP 245149 (44 Brooks Road, Bywong). The lot is classed 
as C4 (E4) Environmental Living under the Palerang Local Environmental Plan 2014. 

DA.2020.1154 is for a three lot torrens title subdivision which was determined on the 
4 January 2021.  Conditions 26 and 27 relate to reticulated electrical supply to the newly created 
lots prior to the issue of a Subdivision Certificate.  These became Conditions 28 and 29 in the 
amended consent. 

Council’s policy is to have a reticulated electricity supply to all new subdivisions.  However, section 
C1.2.9 (3) of the Palerang Development Control Plan 2015 provides for consideration of alternative 
power sources in the RU1 Primary Production, C3 (E3) Environmental Management and C4 (E4) 
Environmental Living zones. 

Subsequently, the removal of Conditions 28, 29 and amendment of Condition 30 is supported 
through this modification and to allow for the installation of a ground mounted solar energy system 
in place of reticulated electricity supply. 

The following conditions as per the approved Notice of Consent, dated 4 January 2021 to be 
removed or amended: 

Condition #28 – Separate Connections & Services - To be deleted. 

Condition #26A – Electricity Supply - Replacement Condition as below. 

Condition #29 – Submission from Service Authority - To be deleted. 

Condition #30 – Covenant on the Land - To be amended as below. 

Condition 26A. Electricity Supply 

The applicant is to provide a ground mounted solar electricity system with a minimum generating 
capacity of 7.5kW to each of the concessional lots.  No infrastructure is to be installed if tree 
removal without prior consent from Queanbeyan-Palerang Regional Council. The applicant shall 
install the systems at their own cost and prior to the issue of a Subdivision Certificate for the land. 
A specification document for each system should be provided to Council prior to the release of a 
Subdivision Certificate. 

Condition 30. Covenant on the Land (Amended) 

Apply covenants under section 88B of the Conveyancing Act 1919 to the new lots incorporating the 

restrictions listed below. Queanbeyan-Palerang Regional Council shall be nominated as the sole 

party with the power to vary or remove the required covenants. 

a) Creation of a Right of Carriageway 10m wide in favour of proposed Lot 111 over proposed 

Lot 110, 

b) Lot 112 will need an onsite system of power generation at the owners cost as the land is 
unlikely to be serviced by a reticulated electricity supply system. The owner of Lot 112, at 
any point in time, is responsible for the ongoing maintenance and replacement of any 
panels, batteries, inverters, and any parts that form part of the operation of the solar 
electricity supply system and that it must be maintained in good working order and 
condition in perpetuity. Prior to any sale, evidence as to the age of the system and its 
maintenance status is to be provided to any potential purchaser(s). 

c) Nominating Council as the name of the person/authority empowered to release, vary or 

modify restriction or positive covenant numbered in the plan. 

d) Plantings on the entire site, including within the building envelopes, are to exclude species 

listed on the regional weeds lists.  



9.2 Modification Application - 2020.1154.B - Modification to Conditions of Consent Relating to Energy Supply - 44 Brooks 
Road, Road 

Attachment 1 - DA.2020.1154.B - Section 4.55  Assessment Report - Modification Aplication - 44 Brooks Road, Bywong 
(Continued) 

83 

e) Ground covers are to be maintained at a minimum 70% in accordance with the guidelines 

contained in Queanbeyan-Palerang Regional Council’s Palerang DCP 2015. 

Reason: To ensure public utility services, access and restrictions are legalised over the land.” 

Following a request from the applicant, proposed condition 26A - Electricity Supply was updated to: 

“Condition 26A. Electricity Supply 

The applicant is to provide a solar electricity system with a minimum generating capacity of 7.5kW 
to Lot 112. No infrastructure is to be installed if tree removal without prior consent from 
Queanbeyan-Palerang Regional Council. The applicant shall install the systems at their own cost 
and prior to the issue of a Subdivision Certificate for the land. A specification document for each 
system should be provided to Council prior to the release of a Subdivision Certificate.” 

The change in the proposed condition, accommodates the applicant’s request to allow the solar 
panels to be mounted on the roof a proposed shed, rather than requiring them to be ground mounted. 

EXTERNAL REFERRALS 

NIL 
 

SECTION 4.55 MODIFICATIONS  – GENERALLY EP&A ACT, 1979 
 
4.55 (1A) Modifications involving minimal environmental impact  
 
A consent authority may, on application being made by the applicant or any other person entitled to 
act on a consent granted by the consent authority and subject to and in accordance with the 
regulations, modify the consent if:  
 
(a) it is satisfied that the proposed modification is of minimal environmental impact, and  
(b) it is satisfied that the development to which the consent as modified relates is substantially the 
same development as the development for which the consent was originally granted and before 
that consent as originally granted was modified (if at all), and  
(c) it has notified the application in accordance with: (i) the regulations, if the regulations so require, 
or (ii) a development control plan, if the consent authority is a council that has made a 
development control plan that requires the notification or advertising of applications for modification 
of a development consent, and  
(d) it has considered any submissions made concerning the proposed modification within any 
period prescribed by the regulations or provided by the development control plan, as the case may 
be. Subsections (1), and (2) do not apply to such a modification.”  
 
Comment:  
 
In regards subclause ‘a’, it is considered that the modification(s) sought as part of this application is 
of minimal environmental impact. 
 
Regarding subclause ‘b’, Council is satisfied that the development to which the consent as 
modified relates, is substantially the same development for which consent was originally  
granted. In answering this threshold question, a comparative analysis of the approved 
development as modified has been undertaken.  
 
With regard to subclauses ‘c’ and ‘d’, the application was notified in accordance with Part E of the 
Palerang DCP 2015 between 21 January 2022 and 8 February 2022.  No submissions were 
received.  
 
SECTION 4.15 CONSIDERATIONS – EP&A Act, 1979 
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In determining a development application, the consent authority is to take into consideration the 
following matters of consideration contained within section 4.15 of the Environmental Planning and 
Assessment Act, 1979 as relevant to the development application:  
 

 YES NO N/A 

Construction: 

Is the development likely to comply with BCA? X   

Stormwater: 

Can stormwater be satisfactorily disposed of?     X 

Is an easement required?  X  

Utilities: 

Does the development impact on sewer/drainage services or easements?  X  

Demolition: 

Does the development comply with AS2601-1991?   X 

Disability Access: 

Can compliance be achieved with the Disability (Access to Premises – 
Building Standards 2010)? 

  X 

The provisions of the Palerang Local Environmental Plan 2014 (LEP):  

Is the development permissible in the Zone? X   

Is the development consistent with the aims and objectives of the zone? X   

Are relevant clauses satisfied?  Elaborate where necessary   X 

Will the proposed development have a detrimental effect on: 

The views to and from potentially affected land  X  

The overshadowing of potentially affected land  X  

The privacy of potentially affected land  X  

From any zero lot line wall   X 

The likelihood of land being detrimentally affected by noise   X 

Drainage and stability of and onto, adjoining lands   X 

Will the development detrimentally affect neighbouring land   X 

Will the development effect light & ventilation to any adjacent window  X  

Any other detrimental effects  X  

Provisions of any Draft Environmental Planning Instruments (LEPS): 

Are there any Draft Environmental Planning Instruments? X   

Will the proposal satisfy the Draft EPIs? X   

Provisions of the Palerang Development Control Plan 2015 

Does the development satisfy the relevant sections?  Elaborate when 
necessary. 

X   

Are there any variations to the DCP?  Elaborate when necessary.   X  

Is notification required under the provisions of Part E of the DCP?    X  

Have any submissions been received?  If Yes, elaborate   X 

Impact of the development on the Environment 

Context & Setting 

Is the impact on the character of the Locality/Streetscape satisfactory? X   

Is the Scale, Form, Character, Density and Design satisfactory? X   

Access 

Is vehicle access satisfactory?  Refer to any engineering requirements 
below 

X   

Public Domain 

Is the effect on Recreational Opportunities satisfactory?   X 

Utilities 

Are utility services available (water, sewer, electricity, etc)? X   

Heritage 

Is the site affected by a Heritage item or Conservation Area?    X  

If Yes, has it been referred to Council’s Heritage Advisor/Committee?    X 

Is a Heritage Impact Statement required?  X  

Soils/Stability 

Will the development effect stability of the land or adjoining land?   X 

Will there be any cut and fill works?   X 

Tree Removal 
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Will any trees be removed?  X  

Waste 

Are the provisions for waste control adequate?   X 

Hazards 

Are there risks from Natural hazards - Bushfires, Slope and Flooding?  If 
Yes, elaborate 

 X  

Are there risks from Hazards - Industry, Contamination?  If Yes, elaborate    X 

Social/Economic Impact 

Will there be any Social Benefits? X   

Will there be any Social Costs?   X 

Will there be any Economic Benefits? X   

Will there be any Economic Costs?   X 

Design 

Is the development design sensitive to the Environment/Landscape? X   

BASIX 

Is a BASIX Certificate required?   X 

Have the required commitments been included on the plans?   X 

4.15(1) Suitability of the site 

Is the proposal compatible with the locality? X   

4.15(1)(d) Any submissions made.    X  

4.15(1)(e) Is the Public Interest adequately protected? X   

 
Comments: Assessment of the modification application has taken into consideration matters 
outlined in section 4.15 of the Environmental Planning and Assessment Act, 1979 as relevant to 
the development application:  
 
4.15(1)(a)(ii)    any draft environmental planning instruments  
 
The draft Queanbeyan-Palerang Comprehensive Local Environmental Plan 2020 was on public 
exhibition from 1-30 June 2020.  The draft plan has been considered as part of this assessment 
and has no effect on the proposed development. 

CONCLUSION 

The application has been assessed having regard to Section 4.55(1A) of the Environmental 
Planning and Assessment Act 1979, and is deemed satisfactory for approval, subject to the 
recommended conditions of consent. 

RECOMMENDATION 

That the conditions of consent of DA.2020.1154 be amended by: 

• Deleting condition 28 and inserting condition 26A 

• Deleting condition 29, and  

• Amending condition 30 
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